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＋ dh oper pot ae ae ne Gmnzes⸗ 
A pal * neral 2 be, a rule 
« of evil ge, preferibed by the eme power 
«ma Miley con? wang what is right, 9 ll tel 
is wrong e From nende therefore” it fol- 
„ mat the primary objects of the law are the 
eſtabliſhment of rights, and the prohibition of wrongs, 
And this 6ccahoned.* the diſtrſbution of rheſe colfeQtions 
into two general heads; under che "former of Which 
we have already cbnſidered the ri ights that were defin- 
ed and effabliſhed, and under the latter are now to cog» 
fider the wrongs that wy forbidden- and Ns, by 
the laws of England. . A E 
* Introd. : Philipp S Sg rat. I 1. . 5 
b Santis 785 Jubens bonefla, 17 od _ 4 5 1 2 * 


E prebibent contraria. Cic, 11 


2 N niert. Boox III. 


In the proſecution of the firſt- gf theſe inquiries, we 
diſtinguiſhed/rights intb 4 bd. firſt, Fuch Lhe 
cern or are annexed to the perſons of · men, and are then 
called jura perſonarum, or the rights of perſons ; which, 
together with the meaps of acquiring and loſing them, 
compoſed the firſt book of theſe commentaries : and, ſe- 
condly, ſuch as a man may acquire over external objects, 
or things unconnected with his perſon, which are called 
jura rerum, or the rights of things; and theſe, with the 
means of transferring them from man to man, were the 
ſubject of the Tecond Boot? I am now therefore to pro- 
ceed to the conſideration of wrongs ; which for the moſt 
part convey to us an idea merely negative, as my no- 
thing elſe but a privation of right, For which reaſon it 
was neceſlary, hat, before we entered at all into the diſ- 
cuſſion of wrongs, we ſhould entertain a clear and di- 
ſtinẽt notion of rights : the contemplation of what is jus 
being neceſſarily prior e t may be termed injuria, 
and the definition of fas precedent to that of nefas. 
Wrongs are diviſible into two forts or ſpecies ; pri- 
vate wrongs, and public wrongs. The former are an 
infringement or privation of the private or civil rights 
belonging to individuals, conſidered as individuals; and 
are thereupon frequently termed civil injuries the lat- 
ter are a breach and violation of public rights and du- 
ties, which affect the whole community, confidered as a 
community; and are diſtinguiſhed by he harſher appel- 
lation of crimes and miſdemeſnors... inveſtigate the 
brit of theſe ſpecies of wrongs, with the legal remedies, 
will be our employment in the preſent bo; and the 
other ſpecies will be reſeryed till the next or Gncluding 
CCC E 
Tb more nee to accompliſh the redreſs of pri- 


vate injuries, courts of juſtice are inſtituted in every eivi- 


lized ſociety, in order to protect the weak from the n- 
ſults of the ſtronger, by expounding and enforcing thoſe 
laws, by which rights are defined, and wrongs prohibit- 
ed. This remedy is therefore principally to be ſought 
by application to theſe courts of juſtice ; that is, by 


Ch. - 1. Wik'@ NG & 1 


civil'ſuit or action: For vhiehi reaſon. our chief em- 
ployment in this volume will. be to conſider, the redreſs 
of private. wrongs, by fuit.or action in courts. But as 

there are certain.injuties of ſuch a nature, that ſome of 
them furniſſi aud others require a more ſpeedy remedy, 
than can he had in the ardinary forms of. juſtice, there is 
allowed in thoſe: caſes; an extrajudicial or. ececntrical 
kind iof remedy ; of which ſhall firſt of all treat, be- 
fore I conſider the ſeveral remedies by ſuit; and, to 
that end, ſhall difiributs the redreſs of private wrongs 
into three ſeveral ſpecies ; firſt, that which is obtained 
by the mere ad of the parties themſelves ; ſecondly, that 
which is effected by the mere ad and operation of law); 
and, thirdly, that which ariſes ſrom ſuit or actian in 
courts, which conſiſts in a conjunction of the other two, 
the act of the parties co-operating with the act af law. 
And, firſt, of that redreſs of private iujur ies, which is 
obtained by the mere act of the parties. This is of two 
ſorts z firſt, that which ariſes ſrom the act of the injured 
party only; and, ſecondly, that which ariſes from the 
joint act of all the parties together: both which I ſhall 

conſider in their order, 4 855 B 
Of the firſt ſort, or that whieh ariſes from the ſole act 

of the injured. party, is,, „ 
I. The defence of one's ſelf, or the, mutual and. reci- 
procal defence of ſuch as ſtand in the relations of huſband 
and wife, parent and child, maſter and fervant. In 
theſe caſes, if the party bimfelf, or any of theſe his rela- 
tions, be forcibly attacked in perſon or property, it is 
lawful for him. to repel force by force; and the breach 
of the peace, which, happens, is chargeable upon 
him only who: began tlie affray 4. For the law, in this 
caſe, reſpects the paſſions of the human mind; and 
(when external violence is offered to a man himſelf, or 
thofe to whom he bears a near connection) makes it 
lawful in him to do himſelf that immediate juſtice, to 
which be is prompted by nature, and which no pru- 


2 Koll. Abr. 546. 1 Hawk, P. C. 131, | 
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dential motives are ſtrong enough to reſtrain, It con- 
ſiders, that the future proceſs of law-is by no means an 
adequate remedy for injuries accompanied with force; 
ſince it is impoſſible to ſay, to what wanton lengths of 
rapine or cruelty outrages of this ſort might be carried, 
unleſs it were permitted a man immediately to oppoſe 
- ene violence with another. Self- defence therefore, as it 
is guſfly called the primary law of nature, ſa it is not, 
neither can it be in ſact, taken away by the law of ſo- 
ciefy. In the Engliſh law particularly it is held an ex- 
cuſe for breaches of the peace, nay even for homicide 
itſelf : but care muſt be taken, that the reſiſtance does 
not exceed the bounds of mere defence and. preven- 
tion ; for then the defender would himſelf become an 
aggreſſor. | | 
II. Recaption or repriſal is another ſpecies of remedy 
by the mere act of the party injured, This happens, 
when any one hath deprived another. of his property 
in goods or chattels perſonal, or wrongfully detains 
one's wife, child, or ſervant : in which cafe the owner 
of the goods, and the huſband, parent, or maſter, may 
| lawfully claim and retake them, wherever he happens 
to find them; ſo it be not in a riotous manner, or at- 
tended with a breach of the peace :. The-reaſon for 
this is obvious ; ſince it may frequently happen that the 
owner may have-this only opportunity of doing himſelf 
juſtice : his goods may be afterwards conveyed away 
or deſtroyed ; and his wife, children, or ſervants, con- 
cealed or carried out of his reach; if he had no ſpee- 
dier remedy than the ordinary proceſs of law, If 
therefore he can ſo contrive it as to gain poſſeſſion of his 
property again, without force or terror, the law fa- 
vours and will juſtify his proceeding. But, as the pub- 
lic peace is a ſuperior conſideration to. any one man's 
private. pogeryy ; and as, if individuals were once al- 
lowed to uſe private force as a remedy for ptivate in- 
juries, all ſocial juſtice muſt ceaſe, the ſtrong would 
give law to the weak, and every man would revert to a 
ſtate of nature; for theſe reaſons it is provided, that 
this natural right of recaption ſhall never be exerted, 


0 3 Inſt, 134. | Hal, Anal. S. 46, 
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where ſuch exertions muſt occaſion ſtrife and bodily 
contention, or endanger the peace of ſociety, If, for 
Inſtance, my horſe is taken away, and I find him in a 

common, a fair, or a public inn, I may lawfully ſeiſe 
him to my own uſe : but I cannot juſtify breaking open 
a private ſtable, or entering the grounds of a third per- 
ſon, to take him, except he be feloniouſly ſtolen f; but 
muſt have recourſe to an action at law. | 
III. As recaption is a remedy given to the party him- 
ſelf, for an injury to his per/ſona/ property, ſo, thirdly, 
a remedy of the ſame kind for injuries to rea/ property, 
is by entry on lands and tenements, when another per- 
ſon without any right has taken poſſeſſion thereof. This 
depends in ſome meaſure on like reaſons with the for- 
mer; and, like that too, muſt be peaceable and with- 
out force, There is ſome nicety required to define and 
diſtinguiſh the caſes, in which ſuch entry is lawful or 
other wiſe : it will therefore be more fully conſidered in 
a ſubſequent chapter; being only mentioned in this 
place for the ſake of regularity and order. 

IV. A fourth ſpecies of remedy by the mere act of 
the party injured, is the abatement, or removal, of nu- 
ances. What nuſances are, and their ſeveral ſpecies, 
we thall find a more proper place to inquire under ſame 
of the fubſequent diviſions. - At preſent I ſhall only 
obſerye, that whatſoever unlawfully aunoys ar doth da- 
mage to another is a nuſance ; and ſuch nuſance may be 
| abated, that is, taken away or removed, by the party 
aggrieved thereby, ſo as he commits no riot in the doing 
of its, If a houſe or wall is erected ſo near to mine 
that it ſtops my antient lights, which is a private nuſance, 
I may enter my neighbour's land, and peaceably pull it 
down b. Or if a new gate be erected acroſs the public 

highway, which is a common nuſance, auy of the 
king's ſubjects paſſing that way may eut it down, and 
deſtroy it l. And the reaſon why the law allows this 


f Roll. Rep. 55, 56.208. 2 » Salk. 459. 
Koll. Abr. 565, 566. i Cro. Car. 184. 
4 5 Rep. 101. 9 Rep. 55. | _ 
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private and fummaryimerhod of doing one's ſelf juſtice, 


is becauſe injuries of this k ind, which obſtruct or annoy 


ſuch things as are of daily convenience and uſe, require 
an immediate remedy; and cannot wait for the | flow 
progreſs: of rhe ordinary forms of juftice. 

V. A fiſth caſe, in whieh the law allows a man to 
be hi own avenger, or to miniſter redreſs to himſelf, is 
that of diſtreining eattle or goods ſor nonpayment of 
rent, or other duties; or, diſtreining another's cattle 
Hage. Hasan, that is doing damage, or treſpaſſing, 
upon his land. The ſormer intended for the benefit of 
land lords, to prevent tenants from ſeereting or with- 
drawing their effects to his prejudice; the latter ariſing 


from the neceſſity of the thing itſelf, as it might other- 


wiſe be impoſſible at a ſarure time to aſcertain,. whoſe 
cattle they were thar committed the cpa or da- 


mage. | | 
As the law of diſtreſſes i is a point of great 3 5 and 


conſequence, I ſhall conſider it with minuteneſs: by 


inquiring, firſt, for what injuries a diſtreſs may be 
aken ; fecondly, what things may be diſtreined ; and, 

irdly, the manner of —_—\ en of, and avoid= 
Rx/diſtreſſe. | 
. And, firſt, it Uh noceffary to ennie that a di- 


| fireſs k, diftriftio, is the taking of a perſqnal chattel out 


of the poſſeſſion of the 'wrongdoer into the cuſtody of 
the-party injured, to procure a ſatisfaction for the wrong 
committed. 1. The moſt - ufual' injury, for which a 
diſtreſs may be taken, is that of nonpayment of rent. 
It was obſerved in a former volume l, that diſtreſſes 
were incident by the common law to every rent-fermice, 


and by particular reſervation to rent-charges alſo; bur 


not to rent-ſech, till the ſtatute 4 Geo. II. c. 28: exrend- 
ed the ſame remedy to all rents alike, and thereby in 
effect aboliſhed all material diſtinction between them. 
8 that now we may lay it down as an univerſal prin- 
ciple, that a diſtreſs may be taken for any kind of rent 


x The thing itſelf taken by books very frequently ca called a 
this proceſs, as well as the ciſtreſs. 
proces iticIf, is in our law Book II. ch, 3. 
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in arrear; the detaining whereof: beyond the day of 
payment is an injury to hint tlrat is entitled to receive it. 
2. For neglecting to do ſuit to the lord's court n, or 
other certain perſonal ſervice a, the. lord may diſtrein, 
of common right. 3. For amercements in a court- 
2 diſtreſs may be had of common right; but not 
for amercements in a court- baron, ; without a ſpecial 
preſcription to warrant it . 4 Another injury, for 
which diſtreſſes may be taken, is where a; man finds 
beaſts of a ſtranger wandering in his grounds, damage 
feaſant; that is, doing him hurt or damage, by treading 
down his graſs, or the like; in which caſe the owner 
of the ſoil may diſtrein them, till ſatisfaction be made 
him for the injury he has thereby ſuſtained. 5. Laſtly, 
for ſeveral duties and penalties inflicted by ſpecial acts 
of parliament, (as fon aſſeſſments made by commiſſion- 
ers of ſewers p, or for the relief the poor 1) remedy by 
diſtreſs. and ſale is given; for the particulars of which 
we muſt have recourſe to the ſtatutes themſelves: re- 
marking only that ſuch-diftreſles* are partly analogous 
to the antient diſtreſſs at common law, as being reple- 
viable and the like f but merelx. ling the com- 
mon law proceſs of execution, by ſeiſing and ſelling the 
goods of the debtor under a writ of fferi facias, of 
which hereafter. . 1 > 460 8: 3059 3 51 89 929 42 } 
2. Secondly as to the things Which may be diſtrein - 
ed, or taken in diſtreſs, we may lay it down as a gene- 
ral rule, that all chattels perſonal- are liable to be di- 
ſtreined, unleſs particularly protected or exempted. 
Inſtead therefore of mention ing what things are / diſtrein- 
able, it will be eaſier to recount tlioſe which are not ſo, 
with che reaſon of their partieular exemptions :. And, 
1. As every thing which is diſtreined is preſumed to be 
dhe property of the wrongdoer, it will follow that ſuch 
things, wherein no man can have an abſolute and va- 
juable property (as dogs, cats, rabbets, and all animals 


Bro. Abr. tit diſtreſt. 15, 2 Stat. 43, Eliz. 0. * 
Co. Lit. 46. FE 4. Burr. 589, 
* Brownl, 36. Co. Litt. 47. 
ö r 


7 * 7 Ann, c. 10. 
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ae naturaz) cannot be diſtreined. Yet if. deer 
(which are ferae naturae) are kept in a private.incloſure 
for the purpoſe of ſale or profit, this ſo far changes 
their nature, by reducing them to a kind of ſtock or 
merchandize, that they may be diſtreined for rent t. 
2. Whatever is in the perſonal uſe or occupation of any 
man, is for the time privileged and protected from any 
diſtreſs ; as an ax with which a man is cutting wood, or 
a horſe while a man is riding him. But horſes, drawing 
a cart, inay (cart and all) be diſtreined for rent- arrere; 
and alſo if a horſe, though a man be riding him, be 
taken damage-feaſant, or treſpaſſing in another's zrounds, 
the horſe (notwithſtanding his rider) may be diſtreined 
and led away to the pound u. 3. Valuable things in the 
way of trade ſhall not be liable to diſtreſs. As a horſe 
ſtanding in a ſmith's ſhop to be ſhoed, or in a common 
inn; or cloth at a taylor's houſe ; or corn ſent to a mill, 
or a market, For all theſe are protected and pri- 
vileged for the benefit of trade; and are ſuppoſed in 
common preſumption not to belong to the owner of the 
houſe, but to his cuſtomers. But generally ſpeaking, 
whatever goods. and. chattels the landlord finds upon 
the — — whether they in fa& belong to the tenant 
or a ſtranger, are diſtreinable by him for rent: for 


' otherwiſe a door would be open ta infinite frauds 


upon the landlord ; and the ſtranger has his reme- 
dy over by action on the caſe againſt the tenant, 


if by the tenant's default the chattels are di- 


ſtreined, ſo that he cannot render them when called 
upon With regard to a ſtranger's beaſts which are 
ſound, on the tenant's land, the following diſtinctions are 
however taken, If they are put in by . conſent 
of the owner of the beaſts, they ate diſtreinable imme- 
diately afterwards for rent-arrere by the landlord x. 
So alſo if the ſtranger's . cattle. break the fences, and 
commit a treſpaſs. by coming on the land, they are di- 
ſtreinable immediately by the leſſor for his tenant's rent, 
as a punithment to the owner of the beaſts for rhe 
wrong committed through his negligence? But if the 
. © Davis v. Powel, C. B. Hil, * Cro. Eliz, 549, 
11 Geo, II. | Y Co. Litt. 47. r 
1 $id, 448 . 5 
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lands were not ſufficiently fenced ſo as to keep out cattle, 
the landlord cannot diftrein them, till they have been 
levant and couchant (levantes et cubantes on the land: 
that is, have been long enough there to have laid down 
and roſe up to feed ; which in general is held to be one 
night at leaſt: and then the Bo preſumes, that the 
owner may have notice whether his cattle have ſtrayed, 
and it is his own negligence not to have taken them 
away, Yet, if the leſſor or his tenant were bound to 
repair the fences and did not, and thereby the cattle 
eſcaped into their grounds without the negligence or de- 
fault of the owner; in this caſe, though the cattle may 
have been Jevant and couchant, yet they are not diſtrein- 
able for rent, till actual notice is given to the owner 
that they are there, and he neglects to remove theme : 
for the law will not ſuffer the landlord to take advan- 
tage of his own or his tenant's wrong. 4. There are 
ale other things privileged by the antient common law: 
as a man's tools and utenſils of his trade: the ax of a 
carpenter, the books of a ſcholar, and the like: which 
are ſaid to be privileged for the fake of the public, be- 
cauſe the taking them away would diſable the owner 
from ſerving the commonwealth in his ſtation. So, 
beaſts of the plough, awerie carucae, and ſheep, are 
privileged from d iſtreſſes at common law 4 ; while dead 
goods, or other ſort of beaſts, which BraQon calls ca- 
ralla otioſa, may be diſtreined, But, as beaſts of the 
plough - may be taken in execution for debt, ſo they 
may be for diſtreſſes by ſtatute, which partake of the 
nature of executions ©, And perhaps the true reaſon, 
why theſe and the tools of a man's trade were privileg- 
ed at the common law, was becauſe the diſtreſs was 
then merely intended to compel the payment of the 
rent, and not as a ſatisfaction for its non-payment : and 
therefore, to deprive the party of the inſtruments and 
means of paying it, would counteract the very end of 
the diſtreſs . 5 Nothing ſhall be diſtreined for rent, 
which may not be rendered again in as good plight as 
when it was diſtreined: for which reaſon milk, fruit, 


© Lutw, 1580. | * 4 Burr. 589. 
Stat. 51 Hen. III. ſt, 4. de bid. 588. 
diſtrictione ſcaccurij. | 
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and the like, cannot be diſtreined; a diſtreſs ut com- 


mon law being only in the nature of a pledge or ſecu- 
rity, to be reſtored in the ſame plight when the debt is 
paid. So, antiently, ſheaves or ſhocks of corn could not 
be diſtreined, becauſe ſome damage muſt needs acrus in 
their removal: but a cart loaded with corn might; as 
that could be ſafely reſtored. But now by ſtatute 2 W. 
& M. c. c. corn in ſheaves or cocks, or looſe in the 
ſtraw, or hay in barns or ricks, or otherwiſe, may be 
diſtreined as well as other chattels. 6. Laſtly, things 
fixed to the freehold may not be diſtreined; as caldrons, 


windows, doors, and chimney-pieces : for they ſavour 


of tho realty. For this reaſon alſo corn growing could: 
not be diſtreined ; till t'e ſtatute 11 Geo. II. e. 19. 
empowered. landlords to diſtrein corn, graſs, or other 
products of the earth, and to cut and gather them 
pe. 111 | 43 - Xs 7 7 | 
Let us next conſider, thirdly, how diſtreſſes may be 
taken, diſpoſed of or avoided. And, firſt, I muſt pre- 
miſe, that the law of diſtreſſes is greatly altered within 
2 few, years laſt paſt” Formerly they were looked upon 
in no other light than as a mere pledge or ſecurity; for 
payment of rent or other duties, or ſatisfaction ior da- 
mage done. And ſo the Jaw ſtill continues with regard 
to diſtreſſes of beaſts taken damage-feaſant, and for other 


cauſes, not altered by act of parliament; over which 


the diſtreinor has no other power than to 1erain: them 
till ſatisfaction is made. But diſtreſſes for rent - arreie 
being found by the legiſlature to be the ſſiorteſt and 
moſt effectual method of compelling the payment of 
ſuck rent, many beneficial laws for this ptrpoſe have 
been made in the preſent century; which have much 
altered the common law, as laid down in our antient 


Vriters. 


In pointiug out therefore the methods of diftroioing - 
I shall in general ſuppoſe” the diſtreſſgs to be made 


ſor rent; and remark, where necefſary, the differen- 


ees between ſuch diſtreſs, and one taken for other 
cauſes. b f : * LEST It re vr 1 
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In the firſt place then, all diſtreſſes muſt be made 5y 
day, unleſs in the caſe of damage feaſant ; an exception 
being there allowed, left the beaſts ſhould eſcape _. be- 
fore they are taken. And, when a perſan intends to 
make a diſtreſs, he muſt, by Himſelf, ar his bailiff, 
enter on the demiſed premiſes; formerly during the 
continyance of the leaſe, but now-*,' if the tenant holds 
over, the landlord may diſtrain within ſix months after 
the determination of the leaſe ; provided his own title 
or intereſt, as well as the tenant's poſſeſſion, continue at 
time of the diſtreſs. -If the leſſor does not find ſufficient 
diſtreſs on the premiſes, formerly he could reſort no 
where elſe; and therefore tenants, who were knaviſh, 
made a practice to convey away their goods and ſtock; 
ſraudulently from the houſe or lands demiſed, in order 
to cheat; their landlords. But now is the land lord may 
diſtrain any goods of his tenant, carried off the premiſes. 
elandeſtinely, wherever he finds them within thirty days 
after, unleſs they have been bona file ſold for a valuable 
conſideratign : and all perſons privy to, or aſſiſting in, 
ſuch frandulent conveynnce, forfeit double the: value to. 
the land lord. The landlord may alſo diſtrain the beaſts. 
ol his tenant, ſeeding upon any commons or waſtes ap- 
pendant or appurtenant to the demiſed premiſes. Ihe 
landlord might not formerly break open a houſe, to make 
a diſtreſs, for that is a breach of the peace, But when 
he was in the houſe, it was held that he might break 
open an inner door d: and now © he may, by, the af- 
ſiſtance of the peace · officer of the pariſh, break. open 
in the day time any place, whither the goodghave been 
fraudulently removed and locked up ta prevent a diſtreſs; 
oath being firſt niade, in caſe it be a dwelling-houſe, of 
a reaſonable ground to ſuſpe&t that ſuch goods are con- 
cealed therein. 1: rf} pars vt W e e Þ 
Where a man is entitled to diſtrein for an entire duty, 
he ought to diftrain for the whole at once; and not for part 
at one time, and. part at another f. But if he diſtrains 
for the whole, and there is not ſufficient on the premiſes, 
x Co, Lit! a, 41's « Co Litt, 161, Comberb. 
b Stat, 8 Ann, c. 14. ny | : 8 
e Stat. 8 Ann. c. 14. 11 Stat. 11 Geo. II. c. 19. 
Geo. II. c. 19. t 2 Lutw. 1532. | 
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no diſtreſs of cattle can be driven out of the hundred 
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or he happens to miſtake in the value of the thing diſ- 
treined, and ſo takes an inſufficient diſtreſs, he may 
take a ſecond diſtreſs to complete his remedy s. | 
Diſtreſſes muſt be proportioned to the thing diſtreined 
for. By the ſtatute of Marlbridge, 2 Hen. III. e: 4. if 
any man takes a great or unreaſonable diſtreſs, for rent 
arrere, he ſhall be heavily amerced for the ſame. As 
if ® the landlord diſtreins two oxen for twelvepence rent; 
the taking of both is an unreaſonable diſtreſs ; but, if: 


there were no other diſtreſs near the value to be found, 


he might reaſonably have diſtrained one of them; but 
for homage, fealty, or ſuit: and ſervice, as alſo for par- 
liamentary wages, it is ſaid that no diſtreſs can be ex- 
ceſſive i. For as theſe diſtreſſes cannot be ſold, the 
owner, upon the making ſatisfaQtion, may have his chat- 
tels again. The remedy for exceſſive diſtreſſes is by a 
ſpecial action on the ſtatute of Marlbridge; for an ac- 
tion of treſpaſs is not ma intaĩnable upon this account; it 
being no injury at the common law *. 

When the diſtreſs is thus taken, the next conſideration 


is the diſpoſal of it. For which purpoſe the things diſ- 
treined muſt in the firſt place be carried to ſome pound, 


and there impounded by the taker. But, in their way 
thither, they may be reſcued by their owner, in caſe the 
diſtreſs was taken without cauſe, or contrary to law: 
as if no rent be due; if they were taken upon the high- W 


way, or the like; in theſe cafes the tenant may lawfully 


make reſcue *, But if they be once impounded, even ds 


though taken without any cauſe, the owner may not W 
break the pound and take them. out; for they are chen 


A pound (parcus, which ſigniſies any incloſure) js ei- N 
ther pound-overt, that is, open overhead ; or pound-co- 
vert, that is, cloſe. By the ſtatute 1 & 2 P. & M. c. 12. 


Ad 
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here it is taken, unleſs to a pound-overt within the fame 
ſhire ; and within three miles of the place where it was 
taken. This is for the benefit of the tenants, that they 


| may know where to ſiud and replevy the diſtreſs. And 


by ſtatute 11 Geo, II. c. 19. Which was made ſor the 
benefit of lan lords, any perſon diſtreining for rent may 
turn any part of the premiſes, upon which a diſtreſs 1s 
taken, into a pound, pre hae vier, for ſecuring of ſuck 
diſtreſs. If a live diſtreſs, of animals, be impounded in 
a common pound - overt, the owner mult take notice of it 


at his peril; but if in any. ſpecial pound - ouert, ſo con- 


ſtituted for this particular purpoſe, the diſtreinor muſt 
_ give notice to the owner: and, in both, theſe caſes, 
the owner, and not the diſtreinor, is bound to provide 
the beaſts with feed and neceſſaries. But if they are 


put in a pound - covert, as in a ſtable or the like, the 


BD landlord or diſtreinor muſt feed and ſuſtain them m. 


A diſtreſs of houſehold goods, or other dead chattels, 


- which are liable to be ſtolen or damaged by weather, 


ought to be impounded in a pound-covert, elſe the diſ- 


treinor muſt anſwer for the conſequences, _ 


When impounded, the goods were formerly, as was 
before obſerved, only in the nature of a pledge or ſe. 
curity to.compel the performance of ſatisfaction; and up- 
on this account it hath been held n, that the diſtreinor is 


not at- liberty to work or uſe a diſtreined beaſt. And 


thus the law till continues with regard to beaſts taken 


damage · feaſant, and diſtreſſes for ſuit or ſervices ; which 


muſt remain impounded, till the owner makes ſatisfac- 
tion ; or conteſts the right of diſtreining, by replevying 


the chattels, To. replay (replegiare, that is to take 


back the pledge) is, when a perſon diſtreined upon ap- 
plies to the ſheriff or his officers, and. has the diſtreſs re- 
turned into his own poſſeſſion; upon giving good ſecuri- 


ty to try the right of raking it in a ſuit at law, and if 


that be determined againſt him, to return the cattle or 
goods once more into the hands of the diſtreinor. This 
is called a replevin, of which more will be ſaid hereaf- 


ter. At preſent I thall only obſerve, that, as a diſtreſs | 


= Co, Litt, 47. Cro. Jas. 143, | 
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is at common law only in nature of a fecurity: for the 
rent or damages done, a replevin anſwers the ſame end 
to the diſtreinor —— the diſtreſs irfelf ; ſinee the party re- 
plevy ing gives fecurity to return thie d iſtreſs, if the right 
2 fea * . 11 © 2 
This kind of diſtrefs, though it puts hs owner to 
incomvemence, and is therefore à "puniſhment to in, 
yet, if he continues obſtinate and will make no ſatisfac- 
tion or payment, it is no remedy at all to the diſtreinor. 
But for a debt due to the crown, unleſs paid within for- 
ty days, the diſtreſs was always ſaleable at the common 
awo. And for an amercement impoſed at a court- leet, 
che lord may alſo ſell the diſtreſs? : partly becauſe, 
Being the kings court of ' record, its proceſs” partakes 
of the royal prerogative 4; but principally becauſe it is 
in the natute of an execution to levy a legal debt. And, 
ſo in the ſeveral ſtatute-diſtreſſes, before mentioned, 
which are alſo in the nature of executions, the power of 
ſale is likewiſe uſually given, to effectuate and com- 
plete the remedy. And, in like manner, by ſeveral 
acts of parliament r, in all caſes of diſtreſs for rent, if 
the tenant or owner do not, within five days aſter the 
diſtreſs is taken, and notice of the cauſe thereof given 
him, replevy the fame with ſufficrent ſecurity; the diſ- 
treinor, with the ſheriff or conſtable, ſhall cauſe the 
ſame to be appraiſed by two ſworn appraiſers, and ſell 
the ſame towards ſatisfaction of the rent and charges; 
rendering the overplus, if any, to the owner himſelf. 
And, by this means, a full and entire ſatisfaction may 
now be had for rent in arrere, by the mere act of the 
party himſelf, vis. by diſtreſs, the remedy given at 
common law); and ſale conſequent thereon, which is 
added by act of parliament. | 

Before I quit this article, T muſt obſerve, that the ma- 
ny particulars which attend the taking of a diſtreſs, 
uſed formerly to make it a hazardous kind of proceed- 


Bro. Abr. t. difireſs, 71. * W.&M.c.'5. 5 Ann, c. 
» 8 Rep. 41. 14. 4 Geo, II. c. 28. 11 Geo. 
Bro. 1bid, 12 Mod. 330, II. c. 19. 
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ing: for, if any one irregularity was committed, it viti- 
— Arr and made — treſpaſſors ab 
initio . But no by the ſtatute 11 Geo. II. e. 19. ĩt ĩs 
provided, that, for any unlawful act done, the whole 
hall not be unlawful, or the parties treſpaſſors a initio : 


but that thg party grieved ſhall only have an action for 


the real damage ſaftained ; and not even that, if tender 
of amends is made before any action is: brought. 
VI. The ſeiſing of heriots, when: due on the death of 
a a tenant, is alſo another ſpecies of ſelf c emedy; not 
much unlike that of taking cattle or goods in diſtreſs. 
As for that diviſion of heriots, which is called heriot- ſer- 
vice, and is only a fpecies of rent, the lord may diſtrein 
for this, as well as ſeiſe: but for heriot-cuſtom! (which 
Sir Edward Coke ſays t, lies only in prender, and not in 
render) the lord may ſeiſe the identical thing itſelf, but 


cannot diſtrein any other chattel for ic . The like 


ſpeedy and effeQual remedy, of _ is given with 
regard to many things that are ſaid to lie in franchiſe ; 
as waifs, wrecks, eſtrays, deodands, and. the like; 
all which the perſon entitled thereto may ſeiſe, without 
the formal proceſs of a ſuit or action. Not that they are 
debarred'of this remedy by action; but have alſo the 
other, and more ſpeedy one, for the better aſſerting their 
property; the thing to be claimed being frequently of 
ſuch a nature, as might be out of the reach of the law 

before any action could be brought. 1 

Thefe are the ſeveral ſpecies of remedies, which may 
be had by the mere act of the party injured. I ſhall, 
next, briefly mention ſuch as ariſe from the joint act of 
all the parties together. And theſe are only two, ac- 
cord and arbitration. 1 ELIOT'S 

I. Accord is a ſatisfaction agreed upon between the 
party injuring and the party injured ; which when per- 
formed, is a bar of all actions upon this account, As if 


1 1 Ventr. 37. » Cro. Eliz, 590. Cro, Car. 260. 
Cop. F. 25. «eg 
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a man contract to build a houſe or deliver a horſe, and 
fail in it; this is an injury, for which the ſufferer may 
have his remedy by action; but if the party injured ae- 
cepts a ſum of money, or other thing, as a ſatis faction, 
this is a redreſs of that injury, and entirely takes away 
the action v. By ſeveral late ſtatutes, (particularly 11 
Geo. II. c: 19. in caſe of irregularity in the method of 
diſtreining ; and 24 Geo. II. g 24. in caſe of miſtakes 
committed by juſtices of the pace) even tender of ſuffici- 
ent amends to the party 1 58 is a bar of all actions, 
whether he thinks proper to accept ſuch amends or no. 
II. Arbitration is where the parties, injuring and in- 
jured, ſubmit all matters in diſpute, concerning any 
perſonal chattels or perſona] wrong, to the judgment of 
two or more arbitrators ; who are to decide the contro- 
verſy : and if they do not agree, it is uſual to add, that 
another perſon be called in as umpire, (imper.ator or 
impar*) to whoſe ſole judgment it is then referred: or 
frequently there is only one arbitrator originally ap- 
pointed, The deciſion, in any of theſe caſes is called 
an award, And thereby the queſtion is as fully deter- 
mined, and the right transferred or ſettled, as it could 
have been by the agreement of the parties or the judg-. 
ment of a court of juſtice 7. But the right of real pro- 
perty cannot thus paſs by a mere award; which ſub- 
riley in point of form (for -it is now reduced to nothing 
elſe) had its riſe from feodal principles ; for, if this had 
been permitted, the land might have been aliened col- 
lufively without the conſent of the ſuperior, Vet doubt- 
leſs an arbitrator may now award a conveyance or a re- 
-Jeaſe of land; and it will be a breach of the arbitration 
bond to refuſe compliance. For, though originally the 
ſubmiſſion to arbitration uſed to be by word, or by deed, 
et both of theſe being revocable in their nature, ir 
is now become the practice to enter into mutual bonds, 
with. condition to ſtand to the award or arbitration of the 


9 Rep. 79. 7 Brownl, 55. 1 Freem. 416, 
* Whart. Angl. ſacr. i. 772. * 1 Roll, Abr. 242. 1 Lord 
Nicols. Seot. hiſt, libr, ch. 1. Raym. 115. 
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arbitrators or umpire therein named k. And-experi- 
ence having ſhewn the great uſe of theſe peaceable and 
_ domeſtic tribunals, eſpecially in ſettling matters of ac- 
count, and other mercantile tranſactions, which are 
difficult and almoſt impoſſible to be adjuſted on atrial at 
law ; the legiſlature has now eſtabliſhed the uſe of them, 
as well in controverſies where cauſes are depending, as 
in thoſe where no action is brought: enacting, by ſta- 
tute 9 & 10 W. III. c. 15. that all merchants and others, 
who deſire to end any controverſy, ſuit, or quarrel, (ſor 
which there is no other remedy but by perſonal action 
or ſuit in equity) may agree, that their ſubmiſſion of the 
ſuit to arbitration or umpirage ſhall be made a rule of 
any of the king's cqurts of record, and may inſert ſuch 
agreement in their ſubmiſſion, or promiſe, or condition 
of the arbitration-bond : which agreement being proved 
upon oath by one of the witneſſes thereto, the court ſhall 
make a rule that ſuch ſubmiſſion and award ſhall be 
concluſive ; and, after ſuch rule made, the parties diſ- 
obeying the award ſhall be liable to be puniſhed, as for 
a contempt of the court; unleſs ſuch award ſhall be fer 
_ aſide, for corruption or other miſbehaviour in the arbi- 
trators or umpipe, proved on oath-to the court, within 
one term after the award is made. And, in cop- 
ſequence of this ſtatute, it 'is now become a conſiderable 
part of the buſineſs of the ſuperior courts, to ſet aſide 
ſuch awards when partially or illegally made; or to 
enforce their execution, when legal, by the fame pro- 
ceſs of contempt, as is awarded for diſobedience to thoſe 
2 and orders which are iflued by the courts thein- 
elves, | Ye fo 
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"CHAPTER THE SECOND. 


4 


OF REDRESS BY THE MERE OPERA- 
| TION OF LAW. 


HE remedies ſor private wrongs, which are ef- 
fected by the mere operation of the law, will fall 


within a very narrow compaſs: there being only two 


inſtances of this ſort that at preſent occur to my recol- 
lection; the one that of retainer, where a creditor is 
made executor or adminiftrator to his debtor ; the other, 
in the caſe of what the law calls a remitrer. 

I. Ifa perſon indebted to another makes his creditor 


or debtee his executor, or if ſuch creditor obtains letters 


ef adminiſtration to his debtor; in this caſe the law gives 
him a remedy for his debt, by allowing him to retain ſo 


much as will pay himſelf, before any other creditors 


whoſe debts are of equal degree b. This is a remedy by 


the mere act of Jaw, and grounded upon this reaſon . 


that the executor cannot, without an apparent abſurdity, 
eommence a ſuit againſt himſelf as repreſentative of the 


. deceaſed, to recover that which is due to him in his 


own private capacity: but, having the whole perſonal . 
eſtate in his hands, ſo much as is ſufficient to anſwer his 
own demand is, by operation of law, applied to that 
particular purpoſe, Elſe, by being made executor, 


h x Roll. Abr. 922. Plowd. 543. See vol, II. pag 511. 
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he would be put in a worſe condition than all the reſt of 
the world beſides. For, though a ratable payment of 
all the debts of the deceaſed, in equal degree, is clear- 
| ly the moſt equitable method, yet as every ſcheme for a 
proportionable diſtribution of the aſſets among all the 
creditors hath been hitherto found to be impracticable, 
and produQtive of more miſchiefs than it would remedy ; 
ſo that the creditor who firſt commences his ſuit is enti- 
tled to a preference in payment; it follows, that as the 
executor can commence no ſuit, he muſt be paid the Jaſt 
of any, and of courſe muſt loſe his debt, in caſe the eſ- 
tate of his teſtator ſhould prove inſolvent, unleſs he be 
allowed to retain it. The doctrine of retainer is there- 
fore the neceſſary conſequence of that other doctrine of 
the law, the priority of ſuch creditor who firſt com- 
mences his action. But the executor ſhall not retain hie 
own debt, in prejudice to thoſe of a higher degree; for 
the law only puts him in the ſame ſituation, as if he had 


'£ ſued himſelf as executor, and recovered his debt ; 
ny which he never could be ſuppoſed to have done, while 
- debts of a higher nature ſubſiſted, Neither ſhall one 
„ executor be a to retain his own debt, in prejudice 
ES do that of his co-executor in equal degree; but both ſhall 


r, be diſcharged in proportion P. Nor ſhall an executor of 
bis own wrong be in any caſe permitted to retain . 


_ II. Remitter is where he, who hath the true property _ 
— or jus proprietatis in lands, but is out of poſſeſſion there- 
1 of, and hath no right to enter without recovering poſſeſ-— 
"A ſion in an action, hath afterwards the freehold caſt upon 
hs him by ſome ſubſequent, and of courſe defective title: 
by in this caſe he is remitted, or ſent back, by operation of 
3 law, to his antient and more certain title 4. The right 
ty, of entry, which he hath gained by a bad title, ſhall be 
the ipſo fucto annexed to his own inherent good one; and 
has his defeafible eſtate ſhall be utterly defeated and an- 
nel nulled, by the inſtantaneous act of law, without hie 
* participation or conſent . As if A diſſeiſes B, that 
hat 1 | 8 


k Viner. Abr. t, executors,D.2, 4 L. itt. $. 659. N 
© 5 Rep, 30, Fc Co Litt. 3 58. Cro. Jac. 489. 


- 


20 PRIVATE Book III. 


is, turns him out of poſſeſſion, and dies leaving a ſon'C 5 
hereby the eſtate deſcends to C the ſon of A, and B is 
barred from entering thereon till he proves Iris right in 
an action; now, if afterwards'C'the heir of the diſſeiſur 
makes a leafe for life to D, with remainder to B the diſ- 
ſeifee for life, and D dies; hereby the remainder ac- 
erues to B, the diſſeiſee; who thus gaining a new free- 
hold by virtue of the remainder, which is a bad title, is 
by act of law remitted, or in of his former and ſurer 
eſtate . For he hath hereby gained a new Tight of poſ- 
ſeſſion, to which the law immediately annexes his antient 
right of property. | | 
If the ſubſequent eſtate, or right of poſſeſſion, be 
gained by a man's on act or conſent, as by immediate 
purchaſe being of full age, he thall not be remitted, 
| F or the taking fuch ſubſequent eftare was his own folly, 
and ſhall be looked upon as a waiver of his prior rights. 
"Therefore it is to be obferved, that to every remitter 
there are regularly theſe incidents ; an antient right, and 
a new defeaſible eſtate of freehold, uniting in one and 
the ſame perſon; which defeaſible eſtate muſt be caff 
upon the tenant, not gained by his on act or folly. The 
reaſon given by Litteron h, why this remedy, which ope- 
rates ſilently and by the mere act of law, was allowed, 
is ſomewhat ſimilar to that given in the preceding arti- 
ele; becauſe otherwiſe he who hath right would be de- 
prived of all remedy. For as he himſelf is the perſon 
in poſſeſſion of the freehold, there is no other perſon 
againſt whom he can bring an action, to eſtabliſh his 
prior riglit. And for this cauſe the law doth adjudge 
bim in by remitter ; that is, in ſuch plight as if he hatl 
lawfully recovered the ſame land by ſuit. For, as 
lord Bacon obſerves i, the benignity of the law is ſuch, 
. . as when, to preſerve the principles and grounds of law, 
it depriveth a man of his remedy without his own fault, 
it will rather put him in a better degree and condition 
than in a worſe. Nam quod remedio deſtituitur, ipſa re 
walet ; fi culpa abſit. But there ſhall be no remitter 


r Finch. I. 194. Lit. $. 633. . 667. 
4 Co. Litt. 348. 3 50.  TEiem, c. 3. 
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to a right, for which the party has no remedy by ac- 
tion k: as if the iſſue in tail be barred by the fine or 
warranty of his anceſtor, and the freehold is afterwards 
caſt upon him; he ſhall not be remitted to his eſtate tail ! ; 
for the operation of the remitter is exactly the ſame, af- 
ter the union of the two rights, as that of a real action 
would have been before it. As therefore the iſſue in 
tail could not by any action have recovered his antient 
eſtate, he ſhall not recover it by remitter. 
And thus much for theſe extrajudicial remedies, as 
well for real as perſonal injuries, which are furniſhed or 
permitted by the law, where the parties are ſo peculi- 
arly circumſtanced, as not to make it eligible, or in 
ſome caſes even poſſible, to apply for redreſs in the uſual 
and ordinary methods to the courts of public juſtice; 


0, Litt, 349. | | Moor, 115. 1 Ann. 286, 
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CHAPTER THE THIRD, 
| OFCOURTS IN GENERAL. 


HE next, and principal, object of our enquiries is 
the redreſs of injuries by ſuit in courts : wherein 
the act of the parties and the act of law co-operate ; the 
act of the parties being neceſſary to ſet the law in mott- 
on, and the proceſs of the law being in general the only 
inſtrument, by which the parties are enabled to procure 

a certain and adequate redreſs, I, 
And here it will not be improper to obſerve, that al- 
though, in the ſeveral caſes of redreſs by the the 
parties mentioned in a former chapter b, the I allows 
an extrajudicial remedy, yet that does not exclude the 
ordinary courſe of juſtice: but it is 3 an additional 
weapon put into the hands of certain perſons in particular 
inſtances, where natural equity or the peculiar circum- 
ſtances of their ſituation required a more expeditious re- 
medy, than the formal proceſs of any court of judica- 
ture can furniſh, Therefore, though I may defend my- 
elf, or relations, from external violence, I yet am after- 
wards entitled to an action of aſſault and battery: tho 
1 may retake my goods, if I have a fair and peaceable 
opportunity, this power of recaption does not debar me 
from my action of trover or detinue : I may either enter 
on the lands, on which I have a right of entry, or may de- 
mand poſſeſſion by a real action: I may either abate anu- 
ſance by my. own authority, or call upon the law todo it 
for me: I may diſtre in for rent, or have an action of debt, 


A Ch. 1. 5 
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at my own option: If I do not diſtrein my neighbour's 
cattle damage-feaſant, I may compel him by action of 
treſpaſs to make me a fair ſatisfaction: if a heriot, or 
a deodand, be withheld from me by fraud or force, I 
may recover it though I never ſeiſed it. And with re- 
gard to accords and arbitrations, theſe, in their nature 
being merely an agreement or compromiſe, moſt indiſ- 
putably ſuppoſe a previous right of obtaining redreſs 
ſome other way, which is given up by ſuch agreement. 
But as to remedies by the mere operation of law, thoſe 
are indeed given, becauſe no remedy can be miniſtered 
by fuit or action, without running into the palpable 
abſurdity of a man's bringing an action againſt Himſelf : 
the two caſes wherein they happen being ſuch, wherein 
the only poſſible legal remedy would be directed againſt 
the very perſon himſelf who ſeeks relief. | 

In all other caſes it is a general and indiſputable rule, 
that where there is a legal right, there is alſo a legal 
remedy, by ſuit or action at law, whenever that right 
is invaded, And, in treating of theſe remedies by Tal 
in courts, I ſhall-purſue the following method : firſt, 
I. ſhall conſider the nature and ſeveral ſpecies of courts 
of juſtice : and, ſecondly, I ſhall point out in which 
of thoſe. courts, .and in what manner, the proper reme- 
dy may be had for any private injury; or, in other 
words, what injuries are cognizable, and how redreſſ- 
ed, in each reſpective ſpecies of courts. 

Firſt then, of courts of juſtice. . And herein we will 
conſider, . firſt, their nature and incidents in general; 
and, then, the ſeveral. ſpecies of them, erected and 
acknowledged by the laws of England 8 | 

A court is defined to be a place wherein juſtice is ju- 
dicially adminiſtered i, And, as by our excellent 
conſtitution the ſole executive power of the laws is veſt- 


cd in the perſon of the king, it will follow that all 


© $ Co. Litt. 58. 
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courts of juſtice, which are the medium by which he 
adminiſters the laws, are derived from the power of the 
crowh e. For whether created by act of parliament, 
or letters patent, or ſubſiſting by preſeription, (the 
only methods by which any court of, judicature d cart 
exiſt) the king's conſent in the two former is expreſsly, 
and in the latter impliedly, given. In all theſe courts 
the king is ſuppoſed in contemplation of law to be al- 
ways preſent ; but as that is in fact impoſſible, he is 
there repreſented by his judges, whoſe power is only 
an emanation of the royal prerogative, | 
For the more ſpeedy, univerſal, and impartial admi- 


niſtration of juſtice between ſubject and ſubject, the law 


hath appointed a prodigious variety of courts, fome 
with a more limited, others with a more extenſive jus 


riſdiction; ſome conſtituted to inquire only, others to 


hear and determine: ſome to determine in the firſt in- 
ſtance, others upon appeal and by way of review. All 
theſe in their turns will be taken notice of in their re- 
ſpective places: and I ſhall therefore here only mention 
one diſtinction, that runs throughout them all; wis. 
that ſome of them are courts of record, others not of re- 
cord. A court of record is that where the acts and ju · 
dicial proceedings are enrolled in parchment for a per- 


petual memorial and teſtimony : which rolls are called 


— 


the records of the court, and are of ſuch high and ſu- 
ereminent authority, that their truth 1s not to be called 
in queſtion, For it is a ſettled rule and maxim that 


—_— ſhall be averred againſt a record, nor ſhall 


any plea, or even proof, be admitted to the contrary ®, _ 
And if the exiſtence of a record be denied, it ſhall be 

tried by nothing but itſelf; that is, upon bare inſpection 
whether there be any ſuch record or no; elſe there 
would be no end of diſputes. But, if there appear any 


- miſtake of the clerk in making up ſuch record, the court 


will direct him to amend it. All courts of record are 
the king's court's, in right of his crown and royal dig- 
nity , and therefore no other court hath authority to 


See book 4; ch. 7. 85 as 
« Co. Litt, e. 2bo Finch. L. 231, 


— 
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fine or impriſon ; ſo that the very erection of a new 
juriſdiction with power of fine or impriſonment makes 
it inſtantly a court of record 2. A equrt not of record 
is the court of a private man; whom the law will not 
intruſt with any diſeretionary power over the fortune or 
liberty of his fellowy- ſubjects. Such are the coyrts- 
baron incident to every manor, and other inferior ju- 
rifdictions : where the n are nat enrolled or 
recorded; but as well their exiſtence as the truth of 
the matters therein contained ſhall, if diſputed, be 
tried and determined by a jury. Theſe courts can hold 
no plea of matters cognizable by the common laws un- 
les under the value of 40s. nor of any ſorcible injury 
whatſoever, not having any proceſs io arreſt the perſon 
of the defendant d. 2 5 1 
In every court there muſt be at leaſt three conſtituent 
parts, the actor, reus, and jydex the afor, or plain - 
tiff, Who complains of an injury done; the reus, or 
defendant, who is called upon to make ſatisfaction for 
it ; and the judex, or judicial power, which 1s to exa- 
mine the truth of the fact, to determine the law ariſing 
upon that fact, and, if any injury appears to have been 
done, to aſcertain and by its officers to apply the reme- 
dy. It is alſo uſual in the ſuperior courts © have at- 
torneys, and advocates or counſel, as aſſiſtants. 
An attorney at law anſwers to the procurator, or 
proctor, of the civilians and canoniſts i, And he is one 
who is put in the place, ſtead, or turn of another, to 
manage his matters of law. Former]y every ſuitor was 
obliged to appear in perſon, to proſecute or defend his 
ſuit, (according to the old Gothic conſtitution &) unleſs. 
by ſpecial licence under the king's letters patent l. 
This is ſtill the law in criminal cafes. And an idiot 
cannot to this day appear by attorney, but in perſon * ;. 
for he hath not diſcretion to enable him to appoint @ 
proper ſubſtitute ; and upon his being brought before 


© Salk, 200. 12 Mad. 388. cupantur.” 

b 2 Inſt, 311. k Stiernhook de jur Goth. I. 1. 
i Pope Boniface VIII. in 6, c. 6. | | 

Decretal, l. 3. c. 16. Y 3. ſpeaks 1 F. N. B. 25. 
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the court in ſo defenceleſs a condition, the judges are 
bound to take care of his intereſts, and they ſhall ad- 
mit the beſt plea in his behalf that any one preſent can 
ſuggeſt v. But, as in the Roman law ** cum olim in uſu 
66 Set, alterius nomine agi non poſſe, ſed, quia hoc non 
« minimam incommoditatem habebat, coeperunt homines per 
«*« procurateres litigare , fo with us, upon the ſame 
principle of convenience, it 1s now permitted in gene- 
ral, by divers antient ſtatutes, whereof the firſt is ſta- 
tute Weſtm. 2. c. 10. that attorneys may be made to 
proſecute or defend any action in the abſence of the 
parties to the ſuit. Theſe attorneys are now formed 
into a regular corps : they are admitted to the execu- 
tion of their office by the ſuperior courts of Weſtminſter- 
hall; and are in all points officers of the reſpeRive 
courts in which they are admitted : and, as they have 
many privileges on account of their attendance there, 
ſo they are peculiarly ſubject to the cenſure and animad- 
verſion of the judges. No man can practiſe as an at- 
rorney in any of thoſe courts, but ſuch as is admitted 
and ſworn an attorney of that particular court: an 
attorney of the court of king's bench cannot practiſe in 
the court of common pleas ; nor vice verſa. To prac- 
tiſe in the court of chancery it is alſo neceſſary to be ad- 
mitted a ſolicitor therein: and by the ſtatute 22 Geo. 
II. c. 46. no perſon ſhall act as an attorney at the court 
of quarter ſeſſions, but fuch as has been regularly ad- 
mitted in ſome fuperior court of record. So early as 
the ſtatute 4 Hen. IV. c. 18. it was enacted, that at- 
torneys ſhould be examined by the judges, and none ad- 
mitted but fuch as were virtuous, learned, and ſworn 
to do their duty. And many ſubſequent ſtatutes have 
laid them under farther regulations, „ 

Of advocates, or (as we generally call them) coun- 
ſel, there are two ſpecies or degrees; barriſters, and 
ſerjeants. The former are admitted aſter a conſider- 


able period of ſtudy, or at leaſt ſtanding, in the inns of 
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court 4; and are in our old books ſtiled apprentices, 
apprenticii ad legem, being looked upon as merely learn- 
ers, and not qualified to execute the full office of an ad- 
vocate till they were ſixteen years ſtanding; at which 
time, according to Forteſcue r, they might be called 
to the ſtate and degree of ſerjeants, or ſervientes ad le- 
gem. How antient and honourable this ſtate and degree 
is, with the form, ſplendor, and profits attending it, 
hath been ſo fully diſplayed by many learned writers“, 
that it need not be here enlarged on. I thall only ob- 
ſerve, that ſerjeants at law are bound by a ſolemn 
oath * to do their duty to their clients ; and that by cuf- - 
tom * the judges of the courts of Weſtminſter are always 
admitted into this venerable order, before they are ad- 
vanced to the bench; the original of which was pro- 
bably to qualify the puiſne barons of the exchequer to 
become juſtices of aſſiſe, according to the exigence of - 
the ſtatute of 14 Edw.. III. c. 16. From both theſe de- 
ees ſome are uſually ſelected to be his majeſty's coun- 
fel learned in the law; the two principal of whom are 
called his attorney, and ſolicitor, general. The firſt - 
king's counſel, under the degree of ſerjeant, was ſir 
Francis Bacon, who was made ſo honoris cauſu, with- 
out either patent or fee V; ſo that the firſt of the modern 
order (who are now the ſworn ſervants of the crown, 
with a ſtanding ſalary) ſeems to have been fir Francis 
North, . afterwards lord keeper of the great ſeal to king 
Charles II. *. Theſe king's counſel anſwer in ſome 
meaſure to the advocates of the revenue, adwocati fiſce, 
among the Romans, For they muſt not be employed 
in any cauſe againſt the crown without ſpecial licence; 
in which reſtriction they agree with the advocates of the 
fiſe y: but in the imperial law the prohibition was 
carried ſtill farther, and perhaps was more for the dig- 
nity of the ſovereign ; for, excepting ſome peculiar 
cauſes, the fiſcal advocates were not permitted to be at 
4 See Vol. I, introd. $. 1. * dignity of the degree of ſer 
"de LL. e. % « jeant at law.“ 
3 Forteſc, ibid, 10 Rep, pref, * 2 Inſt. 214. 


Dugdal. Orig. Furid, To which * Forteſc. c. 50, 

may be added a tract by the See his letters. 256, 

late ſerjeant Wynne, printed in * See his life by Roger 
2765, entitled, © obſervations North. 37. 
„touching the antiquity and _ YT Cod, 2. 9. 1, 
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all concerned in private ſuits between ſubject and ſub- 
ject x. A cuſtom has of late years prevailed of granting 
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letters patent of precedence to ſuch barriſters, as the 
crown thinks proper to honour with that mark of diſ- 
tinction: whereby they are entitled to ſuch rank and 
pre- audience Y as are aſſigned in their reſpective pa- 


_ rents ; ſometimes next after his majeſty's counſel then 


being. Theſe (as well as the queen's attorney and ſo- 
licitor general ) rank promiſcuouſly with the king's 


counſel, and together with them fit within the bar of 
the reſpeQtive courts : but receive no ſalaries, and are 


not ſworn ; and therefore are at liberty to be retained 
in cauſes againſt the crown. And all other ſerjeants 
and barriſters indiſcriminately (except in the court of 


common pleas, where only ſerjeants are admitted) may 
take upon them the protection and defence of any ſui- 


tors, whether plaintiff or defendant : who are there- 
fore called their clients, like the dependants upon the 
antient Roman orators, Thoſe indeed practiſed gratis, 
for honour merely, or at moſt for the ſake of gaining 
influence: and ſo likewiſe it is eſtabliſhed with us, 


that a counſel can maintain no action for his fees; which 


are given, not as /ocatio wel conductio, but as quiddam 
henorarinm ; not as a ſalary or hire, but as a mere gra- 
wity, which a counſellor cannot demand without doing 
wrong to his reputation 9 : as is alfo laid down with 
regard to advocates in the civil law f, whoſe /onorarium 


* God. 2. 7. 13. 
y Pre audience in the courts 
is reckoned of ſo much conſe- 
quence, that it may not be a- 
miſs to ſubjoin a ſhort table 


of the precedence which uſual. 
ly obtains among the practiſ. 


ers. 

1. The king's premier ſer- 
jeant, (ſo conſtituted by 
ſpecial patent.) 

2 The king's antient ſer- 
jeant, or the eldeſt among 
the king's ferſtants, 

3. The lung's advocate gen, 

4 The king's attorney gen. 

5. The king's ſolicitor gen. 

6, Tie king's ſcrjeants. 

7. The king's counſel, with 


the queen's attorney and 
ſolicitor. ' 
8. Serjeants at law. 
9. The recorder of London, 
10 Advocates of the civil 
law. | 
11. Barrifters 
In the court of exchequer two 
of the moſt experienced bar- 
riſters, called the poft-man and 
the tu. man (from the places 
in which they fit) have alſo a 
precedence in motions. 
* ©* Seld. tit, hon. 1. 6. 7. 
b Davis preſ. 22. 1 Chan, 
„ : 
4 Davis. 23, 
Ef. 11. 6. 1. 
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was directed by a decree of the ſenate not to exceed in 
any caſe ten thouſand ſeſterces, or about 800. of En- 
gliſh money f. And, in order to encourage due free- 
dom of ſpeech in the lawful defence of their clients, and 
at the ſame time to give a check to the unſeemly licen- 
tiouſneſs of proſtitute and illiberal men (a few of whom 
may ſometimes inſinuate themſelves even into the moſt 
honourable profeſſions) it hath been holden that a coun- 
ſel is not anſwerable for any matter by him ſpoken, re- 
lative to the cauſe in hand, and ſuggeſted in his clients 
inſtructions; although it ſhould reflect upon the reputa- 
tion of another, and even prove abſolutely groundleſs: 
but if he mentions an untruth of his own invention, or 
even upon inſtructions if it be impertinent to the cauſe in 

hand, he is then liable to an action from the party in- 

jured s. And counſel guilty of deceit or colluſion are 

punithable by the ſtatute Weſtm. 1. 3. Edw. I. e. 28. 

with impriſonment for a year and a day, and perpe- 
tual filence in the courts ; a puniſhment ſtil! ſometimes 
inflicted for groſs miſdemeſnors in practice. 
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CHAPTER THE FOURTH. 


or THE COURTS OF COMMON LAW 


AND EQUITY. ” 


E are next to conſi ler the ſeveral ſpecies and 
diſtinctions of courts of juſtices, which are ac- 
knowledged and uſed in this kingdom. And theſe are 
either ſuch as are of public and general juriſdiction 
throughout the realm ; or ſuch as are only of a private 


and ſpecial juriſdiction in ſome particular parts of it. 


Of the former there are four parts; the univerſally 
eftabliſhed courts of common law and equity; the 
eccleſiaſtical courts; the courts military; and courts 
maritime, And, firſt, of ſuch public courts as are 
courts of common law and equity. | 

The policy of our antient conſtitution, as regulated 
and eſtabliſhed by the great Alfred, was to bring juſtice 
home to every man's door, by conſtituting as many 
courts of judicature as there are manors and townſhips .. 
in the kingdom; wherein injuries were redreſſed in an 
eaſy and expeditious manner, by the ſuffrage of neigh- 
bours and friends, Theſe little courts however com- 
municated wich others of a larger juriſdiction, and 
thoſe with the others of a ſtill greater power; aſcending 
gradually ſrom the loweſt to the ſupreme courts, which 
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were reſpectively conſtituted to correct the errors of the 
inferior ones, and to determine ſuch cauſes as by rea- 
ſon of their weight and difficulty demanded a more 
ſolemn diſcufſion. The courſe of juſtice flowing in 
large ſtreams from the king, as the fountain, to his ſu- 
perior courts of record ; and _ then ſubdivided in- 
to ſmaller channels, till the whole and every part of 
the kingdom were plentifully watered and refreſhed. 
An inſtitution that ſeems highly agreeable to the dictates 

of natural reaſon, as well as of more enlightened policy ; 
being equaliy ſimilar to that which prevailed in Mex- 
ico and Peru before they were diſcovered by the Spa- 
riards, and to that which was eſtabliſhed in the Jewiſh 
republic by Moſes, In Mexico each town and province 
| had its proper judges, who heard and decided cauſes, 
except when the point in litigation was too intricate 
for their determination; and then it was remitted to 
the ſupreme court of the empire, eſtabliſned in the 
capital, and conſiſting of twelve judges ©, Peru, ac- 
cording to Gareilaſſo de Vega, (an hiſtorian deſcending 
from the antient Incas of that country) was divided into 
ſmall diſtriQs containing ten families each, all regiſtered, 
and under one magiſtrate ; who had authority to de- 
cide little differences and puniſh petty crimes. Five of 
theſe compoſed a higher claſs of f/ty families; and two 
of theſe laſt compoſed another called a hundred, Ten 
hundreds conſtituted the largeſt diviſton, conſiſting of 
a thouſand families; and each diviſion had its ſeparate 
judge or magiſtrate, with a proper degree of ſubordina- 
tion d. In like manner we read of Moſes, that, finding 
the ſole adminiſtration of juſtice too heavy for him, be 
e choſe able men out of all Iſrael, ſuch as feared God, 
men of truth, hating covetoufneſs ; and made them 
heads over the people, rulers of thouſands, rulers of 
© fifties, and rulers of tens: and they judged the peo- 
« ple at all ſeaſons ; the hard cauſes they brought unto 
« Moſes, but every ſmall matter they judged them- 
( ſelves f” Theſe inferior courts, at leaſt the name 
and form of them, ſtill continue in our legal conſtitution : 


„Mod. Ua, Hiſt, xxxviii, © Ibid. xxxix. 14, 
469. * Exod, 8. 18. 
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1 
but as the ſuperior courts of record have in practice ob- 


tained a concurrent original juriſdiction with theſe; 


and as there is beſides a power of removing plaints or 
actions thither from all the inferior juriſdictions; upon 
theſe accounts (among others) it has happened that theſe 
petty tribunals have fallen into decay, and almoſt into 
oblivion: whether for the better or tlie worſe, may be 
matter of ſome ſpeculation; when we conſider on the 
one hand the increaſe of expenſe and delay, and on the- 
other the more able and impartial deciſion, that follow 


from this change of juriſdiction. 


The order I thall obſerve in diſcourſing on theſe ſe- 
veral courts, . conſtituted for the redreſs of civil injuries 
(for with thoſe of a juriſdiction merely criminal I ſhall 
not at preſent concern myſelf) will be by beginning wich 
the loweſt, and thoſe whoſe jur iſdiction, though public 
and generally diſperſed throughout the kingdom, is yer 
(with regard to each particular court) confined to very 
narrow limits; and ſo aſcending gradually to thoſe of 
the moſt extenſive and tranſcendent power. 

I. The loweſt, and at the ſame time the moſt expe- 
ditious, court of juſtice known to the law of England is 
the court of piepeudre, curia pedis puluerixati : ſo called 
from the duſty feet of the ſuitors ; or according to fir 
Edward Coke ©, becauſe juſtice. is there done as ſpeedi- 
ly as duſt can fall from the foot, Upon the ſame princi- 


- ple that juſtice among the Jews was adminiſtered in the 
5 gate of the city a, that the proceedings might be the more 
peedy, as well as public. But the etymology given us 


by a learned modern writer is much more ingenious 
and ſatisfactory: it being derived, according to him, from 
pied pululrenuux (a pedlar in old French) and therefore 
ſignifying the court of ſuch petty chapmen as reſort to 
fairs or markets. It is a court of record, incident to 
every fair and market; of which the ſteward 


© 4 Inſt, 272. * Barrington's obſervat. on the 
K uth. c. TY ſtat. 337, | 
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of him, who owns or has the toll of the market, is the 
judge : and its juriſdidion extends to adminiſter juſtice 
for all commercial injuries done in that very fair or 
market, and not in any preceding one. So that the in- 
jury muſt be done, complained of, heard, and deter- 
mined, within the compaſs of one and the ſame day, 
unleſs the fair continues longer. The court hath cog- 
nizance of all matters of contract that can poſſibly ariſe 
within the precinct of that fair or market; and the 
plaintiff muſt make oath that the cauſe of action 
aroſe theres, From this court a writ of error lies, in 
the nature of an appeal, to the courts at Weſtminſter h, 
which are now alfo bound by the ſtatute 19 Geo. III. c. 
50. to iſſue wrics of execution, in aid of its proceſs, 
aſter judgment; where the perſon or effects of the de- 
fendant are not within the limits of this inferior juriſdic- 
tion; which may poſſibly occafion the revival of the 
practice and proceedings in theſe courts, which are now 
in a manner forgotten. The reaſon of their original 
inſtitution ſeems to have been, to do juſtice expediti- | 
ouſly among the variety of perfons, that reſort from 
diſtant places to a fair or market: ſince it is probable 
that no other inferior court might be able to ſerve its 
proceſs, or execute its judgments, on both or perhaps 
either of the parties; and therefore, unlefs this court 
had been erected, the complaint muſt neceflarily have 
reſorted even in the firſt inſtance to ſome ſuperior judi- 
cature. Fe 

II The court-baron is a court incident to every manor 
in the kingdom, to be holden by the ſteward within the 
ſaid manor. The court- baron is of two natures i: the 
one is a cuſtomary court, of which we formerly ſpoke *, 
appertaining entirely to the copyholders, in which 
their eſtates are transferred by furrender and admit- 
tance, and other matters tranſacted relative to their 
tenures only, The other, of which we now ſpeak, is a 
court of common law, and it is the court of the barons, 
by which name the freeholders were ſometimes an- 
tiently called : for that it is held before the freeholders 


t Stat. 19 Edw. IV. c. 2. Book II. ch. 4. ch. 6. and 
Cro. Eliz. 773. ch. 22. | 
i Co, Litt. 58. | 
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who owe ſuit and ſervice to the manor, the ſteward 


being rather the regiſtrar than the judge. Theſe 
courts, though in their nature diſtin, are frequent- 


ly confounded together. The court we are now 


conſidering, wis. the freeholder's court, was compoſed 


of the lord's tenants, who were the pares of each other, 


and were bound by their feodal tenure to aſſiſt their 
lord in the diſpenſation of domeſtic: juſtice, This was 
formerly held every three weeks; and its moſt impor- 
tant buſineſs is to determine, by writ of right, all con- 
troverſies relating to the right of lands within the manor, 
It may al ſo hold plea of any perſonal actions, of debt, 
treſpaſs on the caſe, or the like, where the debt or da- 
mages do not amount to forty ſhillings! Which is the 
ſame ſum, or three marks, that bounded the juriſdic- 
tion of the antient Gothic courts in their loweſt inſtance, 
frerding-court, ſo. called becauſe four were inſtituted, 


within every ſuperior diſtrict or hundred em. But the 


proceedings on a writ of right may be removed into the 
county court by a precept from the ſheriff called a fol, 
« quia- tollit atgue eximit cauſam e curia baronum o. 
And the proceedings in all other actions may be remov- 
ed into the ſuperior courts by the king's writs of pone p, 


or accedas ad curiam, according to the nature of the 


ſuit 4. * After judgment given, a writ alſo of falſe 
judgment r lies to the courts at Weſtminſter to rehear and 
review the cauſe, and not a writ of error; for this is 
not a court of record : and therefore, in ſome of theſe 
writs of removal, the firſt direction given is to cauſe 


the plaint to be recorded, recordari facias loguelam. 


HI. A hundred court is only a larger court- baron, 
being held for all the inhabitants of a particular hundred 


| Inſtead of a manor. The free ſuitors are here alſo the 


judges and the ſteward the regiſtrar, as in the caſe of a : 
court-baron. It is likewiſe no court of record; reſem- 


bling the former in all points, except that in point of 


1 Finch. 248. 0 3 Rep. pref, | 
m Stiernhook de jure Gelb. J. P See append. No. 1.5; 3. 
1. c. 2. F. N. B. 4. 70 Finch. L. 


F. N. B. 3. 4. See append. 444, 445. | 
No, I §. 2. 7 F. N. B. 18. 
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territory it 's of a greater juriſdiction . This is ſaid by 
Sir Edward Coke to have been derived out of the 
county court for the eaſe of the people, that they 
might have juſtice done to them at their own doors, 
without any charge or loſs of time * : but its inſtitution _ 
was probably co-eval with thar of hundreds themſelves, 
which were formerly obſerved * to have been introduc- 
ed though not invented by Alfred, being derived from 
the polity of the antient Germans. The centeni, we 
may remember, were the principal inhabitants of a di- 
ſtrict compoſed of different villages, originally in num- 
ber an Hundred, but afterwards only called by that 
name u; and who probably gave the ſame denomination 
to the diſtri&t out of which they were choſen, Cæſar 
ſpeaks poſitively of the judicial power exerciſed in heir 
hundred courts and courts-baron. ** Principes reg ionum, 
© atque pagurum, (which we may fairly conſtrue, the 
lords of hundreds and manors) © inter ſuos jus dicunt, 
contrower ſiaſque minuunt v. And Tacitus, who had ex- 
amined their conſtitution ſtill more attentively, informs 
us not only of the authority of the lords, but of that of 
the centeni, the hundredors, or jury; who were taken 
out of the common freeholders, and had themſelves a 
ſhare in the determination. EJiguntur in conciliis et 
** principes qui fura per pages vicoſque reddunt ; centeni 
« fingulis, ex plebe comites, confilum ſimul et auctoritas 
* adfunt x. This hundred-court was denominated 
haereda in the Gothic conſtitution Y, But this court, as 
cauſes are equally liable to removal from hence, as 
from the common court-baron, and by the ſame writs, 
and may alfo be reviewed by writ of falſe judgment, 
is therefore fallen into equal diſuſe with regard to the 
trial of actions. 1 
IV. The county court is a court incident to the ju- 
riſdiction of the ſheriff. It is not a court of record, 


* Finch, L. 248. 4 Inſt, 267. nomen et bonor eff. Tac, de nor. 


ainft 7. Cerm, c. 6. | 

Vol. I. pag. 116, de bell. Gall. I. 6. c. 22, 
 Þ Centeni ex ſingulis pagis ſunt, * de Morib. German. c. 13. 
idque ipſum inter ſuos vocantur; ? Stiernhook. I. 1. c. 2. 
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but may hold pleas of debt or damages under the xalus 


of forty ſhillings *. Over ſome of which cauſes theſe 


inferior courts have, by the expreſs words of the ſta- 


tute of Glouceſter , a juriſdiction totally excluſive of 
the king's ſuperior courts. For in order to be entitled 
to ſue an action of treſpaſs for goods before the king's 
juſticiars, the plaintiff is directed to make affidavit that 
the cauſe of action does really and bona fide amount to 
40s ; which affidavit is now unaccountably diſuſed *, 
except in the court of exchequer. The flatute alſo. 43 
Eliz. e. 6. which gives the Judges in many perſonal ac» 
tions, where the jury aſſeſs leſs damages than 40s. 4 
wer to certify the ſame and abridge the plaintiff, of 
full coſts, was alſo meant to prevent vexation by li- 
tigious plaintifts ; who, for purpoſes of mere oppreſſion, 
might be inclinable to inſtitute. ſuits in the ſuperior 
courts of injuries of a trifliug value. The county.court 
may alſo hald plea of many real actions, and af all 
perſonal actions to any amount, by virtue of a ſpecial 
writ called a j»/ticies ; which is a writ empowering the 
ſheriff for the ſake of diſpatch to do the ſame juſtice in 
his county court, as might otherwiſe be had at Weſt- 


minſter e. The freeholders of the county are the real 
| Judges in this court, and the ſheriff is the miniſterial 


officer. The great canflux of frecholders, which are 
ſuppoſed always to attend at the county cqurt, (which 
Spelinan calls forum plebeiae fuſtitiae et ' theatrum comi- 
tivae poteſtatis d) is the reaſon why all acts of parltament 
at the end of every ſeſſion were wont to be there pub- 


. liſhed by the ſheriff ; why all outlawries of abſcondiog 


offenders arethere proclaimed ; and why all popular elec- 
tions which the cee are to make, as formerly 
of ſheriffs and conſervators of the peace, and ſtill of 
caraners, verderars, and knights of the ſhire, muſt ever 
be made in pleno comitatu, or, in full county court. By 
the ſtarute 2 Edw. VI. c. 25. no county court ſhall be 
adjourned longer than for one month, conſiſting of twen- 
ty- eight days. And this was alſo the antient uſage, as 


4 Inft, 266. e Finch. 318. F. N. B. 151. 


a 6 Edw. I. e. 8. U Glofſ. v. comitatus, 
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appears from the laws of king Edward the elder e: 
« prapofftus (that is, the ſheriff) ad guartam circiter 
« ſeptimanam frequentem populi concionem celebrato : cui- 
«que fus dicito; litefgue fingulas dirimito.” In thoſe 
times the county court was a court of great dignity and 
ſplendor, the biihop and the ealdorman (or earl) with 
the principal men of the ſhire fitting therein to ad- 
miniſter juſtice both in lay and eccleſtaſtical cauſes f. 
But its dignity was much impaired, when the biſhop 
was prohibited and the earl neglected to attend it. 
And, in modern times, as proceedings are removeable 
from hence into the king's ſuperior courts, by writ of 
| fone or recordari æ, in the ſame manner as from hun- 
dred-courts, and courts-baron ; and as the ſame writ of 
falſe judgment may be had, in nature of a writ of er- 
ror ; this has occaſioned the fame difuſe of bringing 
actions therein. . | 
Theſe are the ſeveral ſpecies of common law courts, 
which though diſperſed univerſally throughout - the 
realm, are nevertheleſs of a partial juriſdiction, and 
confined to particular diſtricts: yer communicating with, 
and as it were members of, the ſuperior courts of a 
more extended and general nature; which are calculat- 
ed for the adminiftration of redreſs not in any one 
| lordſhip, hundred, or county only, but throughout the 
whole kingdom at large. Of which ſort is : 
V. The court of common pleas, or, as it is frequently 
termed in law, the court of common bench. Fo 
By the antient Saxon conſtitution there was only one 
ſuperior court of juſtice in the kingdom ; and that court 
had cognizance both of civil and ſpiritual cauſes : vix. 
the wittenagemote, or general council, which aſſembled 
annually or oftener, wherever the king kept his Chriſt- 
mas, Eaſter, or Whitſontide, as well to do private juſ- 
' tice as to conſult upon public buſineſs. At the conqueſt 
the eceleſiaſtical juriſdiction was diverted into another 
channel; and the conqueror, fearing danger from theſe 


*c. 11. oo - t F. N. J. 70. Finch. 445, 
41. Eadgori. C. 57 0 | | * ; 
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annual parliaments, contrived alſo to ſeparate their mi- 
niſterial power, as judges, from their deliberative, as 
counſellors to the crown. He therefore eſtabliſhed a 
conſtant court in his own hall, thence called by Bracton, 
and other antient authors aula regia or aula regis. This 
court was compoſed of the king's great officers of ſtate 
reſident in his palace, and uſually attendant on his per- 
ſon ; ſuch as the lord high conſtable and lord mareſchal, 
who chiefly prefided in matters of honour and of arms ; 
determining according to the law military and the 
law of nations. Beſides theſe there were the high ſtew- 
ard, and lord great chamberlain ; the ſteward of the 
houſhold; the lord chancellor, whoſe peculiar buſineſs 
it was to keep the king's ſeal and examine all ſuch writs, 
grants, and letters, as were to paſs under that autho- 
rity ; and the lord high treaſurer, who was the prin- 
cipal adviſer in all matrers relating to the revenue. 
Theſe high officers were aſſiſted by certain perſons 
learned in the laws, who were called the king's juſti- 
ciars or juſtices ; and by the greater barons of parlia- 
ment, all of whom had a ſeat in the aula regia, and 
formed a kind of court of appeal, or rather of advice, 
in matters of great moment and difficulty. All theſe 
in their ſeveral departments tranſacted all ſecular buſi- 
neſs both criminal and civil, and likewiſe the matters 
of the revenue : and over all preſided one ſpecial ma- 
giſtrate, called the chief juſticiar or capitalis juſticiarius 
totius Angliae ; who was alſo the principal miniſter of 
tate, the ſecond man in the kingdom, and by virtue of 
his office guardian of the realm in thg king's abſence. 
And this officer it was, who principally determined all 
the vaſt variety of cauſes that aroſe in this extenſive ju- 
riſdiction; and from the plenitude of his power grew 
at length both obnoxious to the people, and dangerous 
to the government which employed him b. BED 
This great univerſal court being bound to follow 
the king's houſhold in all his progreſſes and expeditions, 


v. z. tr. 1. c. 7, iSpelm. Gl, 331, 2, 3. Gilb. Hiſt. C. P. 
introd. 17. | | | 
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the trial of common cauſes therein was found very bur- 


thenſome to the ſubject. Wherefore king John, Who | 


dreaded alſo the power of the juſticiar, very readil 
conſented to the article which now forms the eleventh 
chapter of magna carta and enacts. that communia 
<< placita non ſeguantur curiam regis, ſed teneantur in ali- 
4 o loco certo.” This certain place was eſtabliſhed in 
Weſtminſter-hall, the place where the aula regis origi- 
-nally ſate, when the king reſided in that city; and 
there it hath ever ſince continued, And the court being 
thus rendered fixed and ſtationary, the judges: became 
ſo too, and a chief with other juſtices of the common 
pleas was thereupon appointed; with juriſdiction to 
hear and determine all pleas of land, and injuries mere- 
ly civil between ſubject and ſubject. Which critical 
eſtabliſhment of this principal court of common law, 
at that particular junfure and that particular place, 
gave riſe to the inns of court in its neighbourhood; and 
thereby collecting together the whole body of the com- 
mon lawyers, enabled the law itſelf to withſtand the 
attacks of the canoniſts and civilians, who ſaboured to 
extirpate and deſtroy it i. This precedent was ſoon af- 
ter copied by king Philip the fair in France, who about 
the year 1302 fixed the parliament of Paris to. abide 


«conſtantly in that metropolis ; which before uſed to fol- 


low the perſon of the king, wherever he went, and in 
which he himſelf uſed frequently to decide the cauſes 
that were there depending: but all were then referred 
to the ſole cognizance of the parliament and its learned 
judges k. And thus alſo in 1495 the emperor Maximi- 
lian I. fixed the imperial chamber (which before always 
travelled with the court and houſhold) to be _— 
held at Worms, from whence it was afterwards trani- 
lared to Spire l. | 
The aula regia being thus ſtripped of ſo conſidera- 
ble a branch of its juriſdiction, and the power of the 
chief juſticiar being alſo conſiderably curbed by many 
articles in the great charter, the authority of both be- 


See vol. I. intrad. S. 1, Il id. xxix. 467. 
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gan to decline apace under the long and troubleſome 
reign of king Henry III. And, in farther purſuance of 
this example, the other ſeveral officers of the chief 
juſticiar were under Edward the firſt (who new model- 
led the whole frame of our judicial polity) ſubdivided 
and broken into diſtin& courts of judicature. A court 


of chivalry was erected, over which the conſtable and 


mareſchal preſided ; as did the ſteward of the houſhold 
over another, conſtituted to regulate the king's domeſtic 


ſervants. The high ſteward, with the barons of par- 


liament, formed an auguſt tribunal for the trial of de- 
linquent peers ; and the barons reſerved to themſelves 
in parliament the right of reviewing the ſentences of 
other courts in the Jaſt reſort, The diſtribution of 
common juſtice between man and man was thrown 
into ſo provident an order, that the great judicial offi- 
cers were made to form a cheque upon each other: the 
court of chancery iſſuing all original writs under the 
great ſeal to the other courts ; the-common pleas being 
allowed to determine all cauſes between private ſub- 
jects; the-exchequer managing the king's revenue; and 
the court of king's bench retaining all the juriſdiction 
which was not canto ed out to other courts, and parti- 
cularly the ſuperintendence of all the reſt by way of ap- 
peal ; and the ſole cognizance of pleas of the crown or 
criminal cauſes. For pleas or ſuits are regularly divid- 
ed into two ſorts ; pleas -4 the crown, which compre- 
hend all crimes and miſdemeſnors, wherein the king 
(on behalf of the public) is the plaintiff. ; and common 
fleas, which include all civil actions, depending be- 
tween ſubject and ſubject. The former of theſe were 
the proper object of the juriſdiction of the court of 
king's bench; the latter of the court of common pleas: 
which is a court of record, and is ſtiled by Sir Edward 
Coke the lock and key of the common law; for 
herein only can real actions, that is, actions which con- 
cern the right of freehold or the realty, be originally 


brought: and all other, or perſonal, pleas between 


man and man are likewiſe here determined ; though in 
moſt of em the king's bench has alſo a concurrent au- 
thority. | 8 5 - 

=, Inſt, 99. 
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be judges of this court are at preſent * four in num- 


ber, one chief and three puiſus juſtices, created by the 


king's letters patent, who ſit every day in the four terms 
to hear and determine all matters of law ariſing in civil 
cauſes, whether real, perſonal, or mixed and com- 
unded of both. Theſe it takes cognizance of, as 
well originally, as upon removal from the inferior courts 
before- mentioned. But a writ of error, in the nature 
of an appeal, lies from this court into the court of king's 


bench. 5 | 
VI. The court of king's bench (ſo called- becauſe the 


king uſed formerly to fit there in perſon o, the ſtile of 
the court ſtill being coram ipſo rege) is the ſupreme court 


of common law in the kingdom ; conſiſting of a chief 
juſtice and three puiſnè juſtices, who are by their. office 
the ſovereign conſervators of the peace and ſupreme co- 
roners of the land, Yet, though the king himſelf uſed 
to fit in this court, and ſtill is ſuppoſed ſo to do ; he 
did not, neither by law is he empowered p to, determine 
any cauſe or motion, but by the mouth of his judges, to 
whom he hath committed his whole judicial authority 9. 

This court (which as we have ſaid) is the remnant of 


the aula regia, is not, nor can be, from the very nature 


and conſtitution of ir, fixed to any certain place, but may 


follow the king's perſon wherever he goes ; for which 


reaſon all proceſs iſſuing out of this court in the king's 


King James I. during the 
greater part of his reign, ap- 
pointed five judges in the 
courts of king's bench and 
common pleas, for the bene- 
fit of a caſting voice in caſe of 
a difference in opinion, and 
that the circuits might - at all 
times be fully ſupplied with 
judges of the ſuperior courts. 
And, 'in ſubſequent reigns, 
upon the permanent indiſpoſi- 
tion of a judge, a fifth hath 
been ſometimes appointed. 
Raym. 475, ; 
* 4 Inſt. 73. 


Vor. III. 


P See book I. ch, 7. The 
king uſed to decide cauſes in 
perſon in the aula regia. © Ig 
e curia domini regis ipſe in pro- 
te pria perſona jura decernit. 
( Dial de Scacch. I. 1. S. 4.) Af- 
ter its diſſolution king Ed w. 
T. frequently ſat in the court of 
king's bench. (See the records 
cited 4 Burr. 851.) And, in 
later times, James I, is ſaid to 
have ſate there in perſon, but 
was informed by his judges 
that he could not deliver an 
opinion. 

1 4 Inſt, 71. 
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name 3 returnable . ubicungue fusrimus in Anglia,” It 
bath indeed, for ſome centuries paſt, uſually ſate at 
Weſtminſter, being an antient palace of the crown ; but 
might remove with the king to Vork or Exeter, if be 

thought proper to —. it. And we find that, af- 
ter Edward I had conquered Scotland, it actually fate 
at Roxburgh*. And this moveable mou as well as 
its dignity and power, are fully expreſſed by BraQon, 
when he ſays that the juſtices of this court are © capitales, 
« generales, perpetui, et maſores ; a latere regis refidentes ; 
„qui omnium aliorum corrigere tenentur injurias et erro- 
« ret. And it is moreover eſpecially provided in the 
articuli ſuper cartas * that the king's chancellor, and the 
juſtices of his bench, ſhall follow him, ſo that he ma 
have at all times near unto him ſome that be learned in 
the laws. | | JAW: 
The juriſdiction of this court is very high and tran» 
ſcendent, It keeps all inferior juriſdictions within the 
bounds of their authority, and may either remove their 
proceedings to be determined here, or prohibit their 
progreſs below, It ſuperintends all civil corporations 
in the kingdom. It commands 1nagiſtrates and others to 
do what their duty requires, in every caſe where there 

ts no other ſpecific remedy. It protects the liberty of 

1 the ſubject, by ſpeedy and ſummary interpoſition. It 

* takes cognizance both of criminal and civil cauſes; the 

4 former in what is called the erown- ſide or crown- office; 

0 _ © the latter in the plea- ſide of the court. The juriſdiction 

of the crewn-ſide it is not our preſent buſineſs to conſider; 

N that will be more properly diſcuſſed in the enſuing vo- 

1 lume. But on the plea - ſide, or civil branch, it hath an 

11 * juriſdiction and cognizance of all actions of treſ- 

| paſs, or other injury alledged to be committed vi et ar- 

14 mis; of actions for forgery of deeds, maintenance, con- 

it ſpiracy, deceit, and actions on the caſe which allege any 

{1 falſity or fraud: all of which ſavour of a criminal na- 
ture, although the aQtion is brought for a civil remedy ; 


n 


4 - viſt, Co L, 200, 


"| M. 20, 21 Edw, 1, Hale J. 3. e. 10. : 
f | ; 0 28 Edw. h Co 5. 


Ch. 4. WIONn Gs. i 43 
and make the defendant liable in ſtrictneſi to pay a fine 
to the king, as well as damages to the injured party v. 
The ſame doctrine is alſo now extended to all actions on 
the caſe whatſoever : but no action of debt or deti- 
nue, or other mere civil action, can by the common law 
be proſecuted by any ſubject in this court, by original 
writ out of chancery-*'; though an action of debt, given 
by laute, may be brought in the king's bench as well 
as in the common pleas v. And yet this court might al- 
ways have held plea of any civil actioit (other than acti- 
ons real) provided the defendant was an officer of the 
eourt; or in the cuſtody of the marſhall, or priſon- 
keeper, of this court, for a breach of the peace or any 
other offence *, And, in proceſs of time, it began by a 
fiction to hold plea of all perſonal actions whatſoever, 
and has continued to do fo for ages: it being ſurmiſed 
that the defendant is arreſted for = ſuppoſed'treſpaſs, 
which he never has iu realiey committed; and, being 
thus in the cuſtody of the marſhall of this court, the 
plaintiff is at liberty to proceed againſt him for any 
other perſonal injury: which ſurmiſe, of being in the 
marſhall's cuſtody, the defendant is not at liberty to diſ- 
pute. And theſe fictions of law, though at firft they 
may ſtartle the ſtudent, he will find upon farther con- 
fideration to be highly beneficial and uſeful : eſpecially 
as this maxim is ever invariably obſerved, that no fiction 
ſhall extend to work an injury; its proper operation be; 
ing to prevent a miſchief, or remedy an in convenience. 
that might reſult from the general rule of la e. 80 
true it is, that in fone juris ſemper ſub - aeguitas 4, 
In the -preſent cafe, it gives the ſuitor his choice of 
more than one tribunal, before 'which' he may inſtitute his 
action; and prevents the etreuity and delay of juſtice, 
Finch. L. 198, 2 Inſt, 23, contra. fiftionem. non admittitur 
Dyverfite de courtes c. bank Je rey. prohatio 5 quid entmi cee 
F. N. B. 86, 92. 1 Litly, probatio veritatis, ubi fctio ad- 
pract. 83 53. 4; verſus weritatem fingit ? New: 
* 4 loſt. 76. Trye's Jus Fi- fidtio nibil alind ef, quam legis 
_ E L E Fr adverſus ra- in re 2 
CY . ex juſta rauja tis { Gothe» 
OTA too Degas in (Ont 
1 Ibid, 72» w 8 * Rep. 30. 2 Roll. Rep. 5902. 
» Thus ioo in the 3 4 11 Rep. 51. Co. Litt-4 
\ 2 8 
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by allowing that, FIN to be originally, and in the firſt 
inſtance, comaienced in this court, which after a deter- 
mination in another, might w be, brought. be- 
fore it on a writ of error. 

For this court is likewiſe a court of appeal, into which 
may be removed by. writ of error all determinations of 
the court of common pleas, and of all inferior courts of 
record in England; and to which a writ of error lies 
alſo from the court of king's bench in Ireland (a). Vet 
even this ſo high and honourable court is not the dernier 
refort of the ſubject: for, if he be not ſatisfied with any 
determination here, he may remove it by writ of error 
into the houſe of lords, or the court of exchequer cham- 
ber, as the caſe may happen, according to the nature of 
the ſuit, and the manner in which. it, has Joo proſe- 
cuted. | 
VII. 1 lie court of exchequer.is. Wo na in mb not 
only to the court of king's * but to the common 
pleas alſo: but I have choſen to conſider it in this order, 
on account of its double capacity, as a court of law and 
a court of equity alſo. It is a very antient court of re- 

cord, ſet up by William the conqueror d, as a part of 
che aula regia , though regulated and reduced to its 
preſent order by king Edward IA and intended prin- 
cipally to order the revenues of. the crown, and to reco- 

ver the King 8 debts and duties h. It is called the exche- 
quer, . /caccharium, from the checqued cloth, reſembling 
a cheſs- board, which covers the table there; and on 
which, when certain of the king's accounts are made up, 
the ſums are marked and ſcored with counters. It con- 
ſiſts of two, diviſions: the receipt of the exchequer, 
which manages t the royal revenue, and with, which theſe 
commentaries have no concern; and the court or judiei- 
al part of it, which is again ſubdivided into a e 
equity, and a court of common law. . 


„ Lamb. Arc beion, 24. 8 hen Cuil. n in ted. OY 
* Madox. hift, Exch. re t. vet. apud Wilkins. 
AInſt. 103.—116. 
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a (2) See ſtat. 23 Geo. J. C. 28, 


rior courts, the privilege of ſuing and being ſued only 
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The court of equity is held in the exchequer chamber 
before the lord treaſurer, the chancellor of the exche- 
quer, the chief baron, and three puiſaè ones. Theſe Mr. 
Selden conjectures i to have been antiently made out of 
ſuch as were barons of the kingdom, or parliamentary 
barons ; and thence to have derived their name; which 
conjeQure receives great ſtrength from BraCton's expla- 
nation of magna carta, c. 14. which directs that the earls 
and barons be amerced by their peers; that is, ſays he, 
by the barons of the exehequer kx. The primary and 
original buſineſs of this cqurt is to call the king's debtors 
to account, by bill filed by- the atrorney-general ; and 
to recover any lands, tenements, or hereditaments, any 
goods, chattels, or other profits or benefits, belonging to 
the crown. So that by their original conſtitution the ju · 
riſdiction of the courts of common pleas, king's bench, 
and exchequer, was entirely ſeparate and diſtin& ; the 
common pleas being intended to decide all controverſies 
between ſubject and ſubject; the king's bench to correct 
all crimes and miſdemeſnors that amount to a breach of 
the peace, the king being then plaintiff, as ſuch offences 
are in open derogation of the jura regalia of his crown: 
and the exchequer to adjuſt and recover his revenue, 
wherein the king alſo is plaintiff, as the withholding and 
nonpayment thereof is an injury to his jura fiſcalia. But, 
as by a fiction almoſt all ſorts of civil actions are now 
allowed to be brought in the king's bench, in like man- 
ner by another fiction all kinds of. perſonal ſuits may be 
proſecuted in the court of exchequer. For as all officers 
and miniſters of this court have, like thoſe of other ſupe - 


in their own court ; ſo alſo the king's debtors and farmers, 
and all accomptants of the exchequer, are privileged to 
ſue and implead all manner of perſons in the ſame court 
of equity, that they themſelves are called into. They 
have likewife privilege to ſue and implead one another, 
or any ſtranger, in the ſame kind of common law actions 
(where the perſonalty only is concerned) as are proſecut · 
ed in the court of common pleas. 


i Tit, hon. 2. &, 16, * J. 7. iv. 2: C. 1. F. 3· 
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This gives original to the common law part of their 
juriſdiction, which was eſtabliſhed merely for the benefit 
of the king's accomptants, and is exerciſed by the barons. 
only of the exchequer, and not the treaſurer or chancel- 
lor. The writ upon which all proceedings here are 

rounded is called a quo minus : in which the plaintiff 

28 that he is the king's farmer or debtor, and that 
the defendant hath done him the injury or damage com- 
plained of; quo minus ſufficiens exiſtit, by which he is 

the leſs able, to pay the king his debt or rent. And 
theſe ſuits are expreſsly directed, by what is called the 
ſtatute of Rutland i, to be confined to ſuch matters only, 
as ſpecially concern the king or his miniſters of the ex- 
chequer. And by the articuli ſuper cartas ® it is enacted, 
that no common pleas be thenceforth holden in the ex- 
chequer, contrary to the form of the great charter. 
But now, by the ſuggeſtion of priviltge, auy perſon may 

be admitted to ſue in the . well as the king's 
accomptant. The ſurmiſe, of being debtor to the king, 
is therefore become matter of form and mere words of 
courſe, and the court is open to all the nation equally. 
The ſame holds with regard to the equity ſide of the 
court: for there any perſon may file a bill againſt ano- 
ther upon a bare ſuggeſtion that he is the king's aecomp- 
tant; but whether he is ſo, or not, is never eontrovert- 
ed, In this court, on the equity ſide, the clergy have 
long uſed to exhibit their bills for the non- payment of 
tiches ; in which caſe the ſurmiſe of being the king's 
debtor is no fiction, they being bound to pay him their 
firſt fruits, and annual tenths. But the chancery has of 
late years obtained a large ſhare in this buſineſs, 

An appeal from the equity of this court lies immedi- 

ately to the houſe of peers; but from the common law 
ſide, in purſuance of the ſtatute 31 Edw. III. c. 12. a 
writ of error muſt be firſt brought into the court of ex- 
chequer chamber. And from the determination there 
had there lies, in the dernier reſort, a writ of error to 
the houſe of lords. Te | 1 5 


1 10 Edw. J. c. 11. m 28 Edv. 1, c. 4. 
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VIII. The high court of chancery is the only re- 
maining, and in matters of civil property. by much the 
moſt important of any, of the king's ſuperior and origi- 
nal courts of juſtice, It has its name of chancery, 
cancellaria, from the judge who preſides here, the lord 
chancellor or cancellarius ; who fir Edward Coke tells 
us, is ſo termed a cancellando, from cancelling the king's 
letters patent when granted contrary to aw, which is 
the higheſt point of his juriſdiction . But the office 
and name of chancellor (however derived) was cer- 
tainly known to the courts of the Roman emperors :. 
where it originally ſeems to have ſignifed a chief ſcribe: 
or ſecretary, who was afterwards inveſted with ſeveral 
judicial powers, and a general ſuperintendency over the 
reſt of the officers of the prince, From the Roman em- 
pire it paſſed to the Roman church, ever emulous of 
imperial ſtate ; and hence every biſhop has to this day 
his chancellor, the principal judge of his conſiſtory. 
And when the modern kingdgms of Europe were eſta- 
bliſhed upon the ruins of the empire, almoſt every ſtate 
preſerved its chancellor, with different juriſdictions ana 
dignities, according 12 heir Gmerent Conſtitutions, But 
in all of them he ſeems to have had the ſuperviſion of 
all charters, letters, and ſuch other publie inſtruments 
of the crown, as were authenticated in the moſt ſolemn 
manner: and therefore when ſeals came in uſe, he had 
always the cuſtody of the king's great ſeal. So that the 
office of chancellor, or lord keeper, (whoſe authority 
by ſtatute 5 Eliz, e. 18, is declared to be exactly the 
ſame) is with us at this day created by the mere deli- 
very of the king's great ſeal into his cuſtody * ; where- 
by he becomes, without writ or patent, an officer of the 
2 weight and power of any now ſubſiſting in the 
kingdom; and ſuperior in point of precedency to every 
temporal lord . He is a privy counſellor by his office d, 
and, according to lord chancellor Elleſmere e, prolocu- 
tor of the houſe of lords by preſcription, To him be- 


24 Inſt, 88, «* Selden, office of lord chanc, 
Lamb. Arcbeion. 65.1 Roll. 5. 3 ; ; 
Abr. 38 5. | * of the office of lord chan- 


* Stat, 31 Hen. VIII. c. 10. cellor, edit. 165r. 
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Jongs the appointment of all juſtices of the peace through 
out the kingdom. Being formerly uſually an eccleſiaſtic, 
(for none elſe were then capable of an office ſo conver- _ 
fant in writings) and preſiding over the royal chapel !, 
he became keeper of the king's conſcience ; viſitor, in 
Tight of the king, of all hoſpitals and colleges of the 
king's foundation ; and patron of all the king's livings 
under the value of twenty marks * per annum in the 
king's books. He is the general guardian of all infants, 
idiots, and lunatics; and has the general ſuperinten- 
dence of all charitable uſes in the kingdom. And all 
this, over and above the vaſt and extenſive juriſdiction 
which he exerciſes in his judicial capacity in the court 
of chancery ; wherein, as in the exchequer, there are 
two diſtin tribunals : the one ordinary, being a court 
of common law ; the other extraordinary, being a court 
of equity. | a 
The ordinary legal court is much more antient tha 
the court of equity. Its juriſdiction 1s to hold plea upon 
a ſcire facias to repeal and cancel the king's letters pa- 
rent, when made agaiuſt Jaw, or upon untrue ſuggeſti- 
ons; and to hold plea of petitions, mon/trans de droit, 
traverſes of offices, and the like ; when the king hath 
been adviſed to do any act, or is put in poſſeſſion of any 
lands or goods, in prejudice of a ſubjeQ's right l. On 
proof of which, as the king can never be ſuppoſed in- 
_ tentionally to do any wrong, the law queſtions not but 
he will immediately rok the injury ; and refers that 
conſcientious taſk to the chancellor, the keeper of his 
conſcience. It alſo appertains to this court to hold plea 
of all perſonal actions, where any officer or miniſter of 
the court is a party ®, Ir might likewiſe hold plea (by 
feire facias) of partitions of lands in coparcenary, * 
and of dower , where any ward of the crown was 
concerned in intereſt, ſo long as the military tenures ſub- 
ſiſted ; as it now may alſo do of the tithes of foreſt land, 


i Madox. hiſt. of exch. 42. 14 Rep. 54. 
k 38 Edw. III. 3. F. N. B. m 4 Inſt. 80. 
35. though Hobart (2 14.) ex- = Co, Litt. 171. F. N. B. 62. 
tends this value to twenty * Bro. Ar. tit. dower, 66, 
Founds, Moor, 565, | 


Ch. 4. WRXO VGS. 0 
where granted by the king and claimed by a ſtranger 
againſt the grantee of the crown Y; and of executions 
on ſtatutes, or recognizances in nature thereof by the 
ſtature 23 Hen. VIII. c. 6 =. But if any cauſe comes to 
iſſue in this court, that is, if any fact be diſputed be- 
tween the parties, the chancellor cannot try it, having 
no power to ſummon a jury; but muſt deliver the re- 
cord proria manu into the court of king's bench, 
where it ſhall be tried by the country, and judgment 
ſhall be there given thereon “. And, when judgment 
is given in chancery upon demurrer or the like, a writ 
of error, in nature of an appeal, lies out of this ordina- 
ry court into the court of king's bench-* : though ſo lit- 
tle is uſually done on the common law file of the court, 
that I have met with no traces of any writ of error e 
being actually brought, ſince the fourteenth year of 
queen Elizabeth, A. D. 1572. | es 
In this ordinary, or legal, court is alſo kept the fi- 
cina juſtitiae - out of which all original writs that paſs 
under the great ſeal, all commiſſions of charitable uſes, 
ſewers, bankruptcy, idiocy, lunacy, and the like, do 
iſſue; and for which it is always open to the ſubject, 
who may there at any time demand and have, ex debito 
juſtitiae, any writ that his occaſions may call for. 
Theſe writs (relating to the buſineſs of the ſubject) and 
the returns to them were, according to the ſimplicity of 
antient times, Orginally kept in a hamper, in hanaperia ; 
and the others (relating to ſuch matters wherein the 
crown 1s immediately or mediately concerned were pre- 
ſerved in à little ſack or bag, iu parva baga; and 
thence hath ariſen the diſtinction of the Hanger olſice, 
and petty bag office, which both belong to the common 
Jaw court in chancery, po 


Bro, Abr. t. diſmet. 10, 

* 2 Roll. Abr. 469. | 
* Cro, Jac, 12. Latch, 112. 
» Yearbook, 18 Edu. III. 


25. 17 A. 24. 29 Ap. 47. 


Dyer. 315. 1 Koll. Rep, 297. 


* The opinion of lord keep- 


er North in 1682 (1 Vern, 131. 


1 Equ, Cali. abr. 129) that uo 
ſuch writ of error lay, and 
that an injunction might be 
iliued againſt it, ſeems not to 
have been hell conſidered. 


. 


Parvarte. Book III. 


50 
But the extraordinary court, or court of equity, is 
now become the court of the greateſt judicial conſe- 


quence. This diſtinction between law and equity, as 
adminiftered iu different courts, is not at preſent known, 
nor ſeems to have ever been known, in any other coun- 
try at any time ©; and yet the difference of one from 
the other, when adminiſtered by the ſame tribunal], 
was perfectly familiar to the Romans; the jus praeto- 
rium, or diſcretion of the praetor, being diſtin from 
the leger or ſtanding laws * : but the power of both cen- 
tered in one and the ſame magiſtrate, who was equally 
intruſted to pronounce the rule of law, and to apply it 
to particular caſes by the principles of equity. With 
us too, the aula regia, which was the ſupreme court of 
judicature, undoubtedly adminiſtered equal juſtice ac- 
cording to the rules of both or either, as the caſe might 
chance to require: and, when that was broken to 
preces, the idea of a court of equity, as diſtinguiſhed 
from a court of law, did not ſubſiſt in the original plan 
of partition. For though equity is mentioned by Brac- 
ton © as a thing contraſted to ſtrict law, yet neither in 
that writer, nor in Glanvil or Fleta, nor yet in Britton 
(compoſed under the auſpices and in the name of Ed- 
ward I, and treating particularly of courts and their 
_ ſeveral juriſdictions) is there a ſyllable to be found re- 
lating to the equitable juriſdiction of the court of chan- 
cery. It ſeems therefore probable, that when the 
courts of law, proceeding merely vpen the ground of 
the king's original writs, and confming themſelves ſtrict- 
ly to that bottom, gave a harſfi or imperfe& judgment, 
the application for redrefs uſed to be to the king in 


« The council of conſcience, found all their deciſions as 
well upon principles of equity 


inſtituted by John III, king of 
as thoſe of poſitive law, (Lord 


Portugal, to review the ſen» 


tences of all inferior courts, 


and moderate them by equity, 
(Mod, Un. Hift. xxii, 237.) 
ſeems rather to have been a 
court of appeal, 

© Thus too the parliament of 
Paris, the court of fefflon in 
Scetland, and every other ju- 
riſdiction in Europe of which 
we have any tolerable account, 


Kayms. hiſtor. law tracts, I, 


2 5, 330. princ. of equit. 44. 
3 LE La Cicero; 7 th 
„ promifſis non eſſe flandum, quis 

non vider, quae coattus quis 
% metu et deceptus dolo promiferic? 
"* guge guidem plerumgue jure 
« praetoris liberantur, nonnulla le- 
6 gibus,” Office J. 1. ; 


tl, 2. 0. 7. fil, 23. 


- 
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perſon aſſiſted by his privy council; (from whence alſo 
aroſe the juriſdiction of the court of requeſts ®, which 
was virtually aboliſhed by the ſtatute 16 Car. I. c. 10.) 
and they were wont to refer the matter either to the 
chancellor and a ſele& committee r by degrees to the 
chancellor only, who mitigated the ſeverity or ſupplied - 
the defects of the judgments pronounced in the courts 
of law, upon weighing the circumſtances of the caſe. 
This was the cuſtom not only among our Saxon anceſ- 
tors, before the inſtitution of the aula regia i, but alſo 
after irs diſſolution, in the reign of king Edward I * and 
perhaps during its continuance, in that of HenrylI !. 
In theſe early times the chief juridical employment 
of the chancellor muſt have been in deviſing new writs, 
directed to the courts of common law, to give remedy 
in caſes where none was before adminiſtered. And to 
quicken the diligence of the clerks in the chancery, 
who were too much attached to antient precedents, it is 
provided by ſtatute Weſtm. 2. 13 Edw. I. e. 24. that 
«+ whenſoever from thenceforth in one caſe a writ ſhall 
© be found in the chancery, and in a like caſe falling 
under the ſame right and requiring like remedy no 
« precedent of a writ can be produced, the clerks in 
* chancery ſhall agree in forming a new one: and, if 
* they cannot agree, it ſhall be adjourned to the next 
* parliainent, where a writ ſhall be framed by conſent 
* of the learned in the law ®, leſt it happen for the 


WIO n GS. 


The matters cognizable in 
this court, immediately before 


its diſſolution, were © almoſt. 


« all ſuits, that by colour of 
« equity; or ſupplication made 
« to the prince, might be 
«© brought before him; but 
originally and properly. all 
« poor men's ſuits, which 
were made to his majeſty by 
„ ſupplication; and upon 
« which they were entitled to 
« have right, without payment 
of any money for the ſamc,” 
(Smith's commonwealth, b. 
3. 6. 7.) 


eme ad regem appellet pro 


eligua lite, ni jus demi conſequi 


non pet. Si jus nimis ſeverum 

ft, alleviatio deinde quaeratur 

apud regem. LL. Edg. c. 2. 
K Lambard, Arcbeian. 59. 
ſoannes Sariſburienſis( who 


died A. D. 1182, 26 Hen. I!) 


ſpeaking of the chancellor's 


office in the verſes prefixed to 
his polycration, has theſe lines; 


Hic eft, gui ltges regni canccilat 
iniquas, ; | 
Et mandata pij principis argua 
Facit. Ee” 
mA great varlety of new 
precedents of writs, in cales 
before unprovided for, are giy- 
en by this very ſtatute gf 
Weſtmi 2. . os 
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« future that the court of our lord the king be deficient 
e in doing juſtice to the ſuitors.” And this accounts for 
the very great variety of writs of treſpaſs on the caſe, 
to be met with in the regiſter z whereby the ſuitor had 
ready relief, according to the exigency of his buſineſs, 
and adapted to the ſpecialty, reaſon, and equity of his 
very caſe n. Which proviſion (with a little accuracy in 
the clerks of the chancery, and a little liberty in the 
judges, by extending rather than narrowing the remedial 
effects of the writ) might have effectually anſwered all 
the purpoſes of a court of equity ® ; except that of ob- 
taining a diſcovery by the oath of the defendant. 

But when, about the end of the reign of king Ed- 
ward III, uſes of land were introduced v, and, though 
totally diſcountenanced by the courts of common law, 
were conſidered as fiduciary depoſits and binding in con- 
ſcience by the clergy, the ſeparate juriſdiftion of the 
Chancery as a court of equity began to be eſtabliſhed ;; 
and John Waltham, who was biſhop of Saliſbury and 
chancellor to king Richard II, by a ſtrained interpreta- 
tion of the above-mentioned ſtatute of Weftm, 2, deviſ- 
ed the writ of ſubpoena, returnable in the court of chan- 
cery only, to make the feoffee to uſes accountable to his 
-refluy que uſe : which proceſs was afterwards extended 
to other matters wholly determinable at the common 
law, upon falſe and fiQitious ſuggeſtions ; for which 
therefore the chancellor himſelf is by ſtatute 1 7 Ric. II. 
6. directed to give damages to the party unjuſtly aggriev- 
ed. But as the clergy, ſo early as the reign of king 
Stephen, had attempted to turn their eccleſiaſtical courts 
into courts of equity, by entertaining ſuits pro /aeffone 
fidei, as a ſpiritual offence againſt conſcience, in caſe of 


- non-payment of debts or any breach of civil contracts”; 


till checked by the conftitutions of Clarendon *, which 


Lamb. Archeion. 61. Co court, et d' auter courts,” 
This was the opinion of (Yearb, 21 Edw. V. 23.) 
Fairfax, a very learned judge See book II. ch, 20. 
in the time of Edward the 1Spelm. Cl. 106. 1 Lev. 
tourth. ©* Le ſulpaena (ſays he) 242, 
ne ſerroit my ꝙ ſoventement uſe 7 Lord Lyttelt, Hen, II. b. 
© come il eſ ere, fi nous attendo= 3. p. 361, not. 

« mus tiels action: ſar les caſes, et * 10 Hen, II. c. 1 3. Speed. 
* mainteinamas le juriſdictien de 458. 


| a 
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declared that, . placita de debitis, que fide interpofita de- 
« bentur, vel abſque interpoſitione fidei, ſint in juſticia 
« regis.” therefore probably the eccleſiaſtical chancel- 
lors, who then held the ſeal, were remiſs in abridging 
their own new-acquired juriſdiQtion ; eſpecially as the 
ſpiritual courts continued * to graſp at the ſame authority 
as before, in ſuits pro /azfrone fider, ſo late as the fifteenth 
century u, till finally prohibited by the ananimous con- 
currence of all the judges. However, it appears from 
the parliament rolls”, that in the reigns of Henry IV 
and V. the commons were repeatedly urgent to have the 
writ of ſubpoena entirely ſuppreſſed, as being a novelty 
_ deviſed by the ſubtilty of chancellor Waltham, againſt 
the form of the common law; whereby no plea could 
be determined, unleſs by examination and oath of the 
parties, according to the form of the law civil, and the 
law of holy church, in ſubverſion of the common law. 
But though Henry IV, being then hardly warm in his 
throne, gave a palliating anſwer to their petitions, and 
actually paſſed the ſtatute 4 Hen. IV. c. 23. whereby 
judgments at law are declared irrevocable unleſs by 
attaint or writ of error, yet his ſon put a negative at 
once upon their whole application: and in Edward IV's 
time, the proceſs by bill and ſubpoena was become the 
daily praQtice of the court *, 2 ts 
Hut this did not extend very far: for in the antient 
treatiſe, entitled diverfite des courtesy, ſuppoſed to be 


. 


ein 4 Hen. III. ſuits in 
court chriſtian pro laefione fidei 
upon temporal contracts were 
adjudged to be contrary to 
law. (Fitzh. Abr. t. Probibiti- 
on. 15.) But in the ſtatute or 
writ of circumſpect᷑e agatis, ſup- 
poſed by ſome to have iſſued 
13 Edw, I. but more probably 
(3 Pryn, Rec. 336.) 9 Edw, II. 
ſuits prolagſione fidei wereallow- 
ed to the eccleſiaſtical courts ; 
according to ſome antient co- 
pies, (Berthelet fat. antigu. 
Lond, 1531 go, 5. 3 Pryn. 


Rec. 336.) and the common 


Engliſh tranſlation, of that 
ſtatute; though in Lyndewode's 


copy, ( Prov, I. 2. t. 2.) and in 
the Cotton MS. C Claud. D. 2) 
that clauſe is omitted. 

« Yearb, 2 Hen. IV. 10. 11 
Hen, W. 88. 38 Hen, VI. 29. 
20 Edt. V. 10. 

w Rot. Parl. 4 Hen. IV. i, 
78 & 110. 3 Hen. V. no. 46- 
cited in Prynne's abr. of Cot- 
ton's records. 410, 422, 424, 
548, 4 Inſt, 83, 1 Roll, Abr. 
370, 371, 372» BPRS 

* Ret, Parl. 14 Edu. IV. 
noe 33. (not 14 Edw. III. as 
Cited 1 Roll. Abf. 370, &c.) 

? tit, chancery. fl. 296. Raſs 
tell's edit. A. D. 153 
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written very early in the ſixteenth century, we have a 
catalogue of the matters of conſcience then cognizable 
by ſubpoena in chancery, which fall within a very nar- 
row compaſs. No regular judicial fyſtem at that time 
prevailed in the court ; but the ſuitor, when he thought 
himſelf aggrieved, found a defultory and uncertain re- 
medy, according to the private opinion of the chancel- 
lor, who was generally an eceleſiaſtic, or ſometimes 
(though rarely) a ſtateſman: no lawyer having ſat in 
the court of chancery from the times of the chief juſ- 
tices Thorpe and Knyver, ſucceſſively chancellors to 
king Edward III. in 1372 and 1373 , to the promo- 
tion of fir Thomas More by king Henry VIII. in 530. 
Aſter which the great ſeal was indiſeriminately com- 
mitted to the cuſtody of lawyers, or courtiers , or 
churchmen v, according as the convenience of the times 
and the diſpofition ef the prince required, till ſerjeant 
Puckering was made lord keeper in 1592: from which 
time to the preſent the court of chancery has always 
been filled by a lawyer, excepting the interval from 
1621 to 1625, when the ſeal was intruſted to Dr. 
Williams, then dean of Weſtminſter, but afterwards 
| biſhop of Lincoln; who had been chaplain to Lord 
Elleſmere, when chancellor - _ | 

In the time of Lord Elleſmere CA. D. 1616.) aroſe 
that notable diſpute between the courts of law and 
equity, ſet on foot by fir Edward Coke, then chief 
' juſtice of the court of king's bench; whether a court 
of equity could give relief after or againſt a judgment 
at the common law, This conteſt was ſo warmly car- 
ried on, that indictments were preferred againſt the 
fuitors, the ſolicitors, the counſel, and even a maſter in 
chancery, for having incurrred a praemunire, by queſ- 
tioning in a court ef equity a judgment in the court of 
king's bench, obtained by groſs fraud and impoſition d. 
This matter, being brought before the king, was by 
him referred to his learned counſel for their advice and 
opinion; who reported fo ſtrongly in fayour of the 


* Spelm, CH. 111. Dugd, Heath. 


chron, Ser. $0. eg. Brit. 4278. 
« Wriotheſly, St. John, and * Bacon's Works, LV, 611, 
Hatton, 612, 632. | 


Goodrich, Gardiner, and 
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courts of equity i, that his majefty gave judgment on 
their behalf: but not contented with the irrefragable 
reaſons and precedents produced by his counſel, (for 
the chief juſtice was clearly in the wrong) he choſe 
rather to decide the queſtion by referring it to the ple- 
nitude of his royal prerogative f. Sir Edward Coke 
ſubmitted to the deciſion t, and thereby made atonement 
for his error : but this ſtruggle, together with the buſi- 
neſs of commendams (in which he acted a very noble 
part h) and his controlling the commiſſioners of ſewers *, 
were the open and avowed cauſes *, firſt of his ſuſpen- 
ſion, and ſoon after of his removal, from his office, 
Lord Bacon, who ſucceeded lord Elleſmere, reduced 
the practice of the court into a more regular ſyſtem ; 
but did not fit long enough to effect any conſiderable = 
revolution in the ſcience itſelf: and few of his decrees 
which have reached us are of any great conlequenee to 
poſterity. His ſucceſſors, in the reign of Chayy,, „ 
did little to improve upon his plan: and even after the 
reſtoration the ſeal was commitred to the earl of Claren- 


i Whitelocke of parl. ii, 
390. 1 Chan. Rep. append. 11. 


to our princely office only to 
« judge over all judges, and to 
*« diſcern and determine ſuch 
* differences, as at any time 


% our ſeveral courts touching 
their juriſdictions, and the 
« ſame to ſettle and determine, 
« as we in our princely wiſdom 
* ſhall find to ſtand moſt with 
our honour, &c,” (1 Chan, 
Rep. append, 26,) 

t See the entry in the coun. 
eil book, 26 July, 1616 ( Biogr, 
Brit. 1390.) — 

* In a cauſe of the biſhop of 
Wincheſter, touching a com- 
mendam, king James conceive 
ing that the matter affected 
his prerogative, ſent letters to 
the judges not to proceed in it, 
till himſelf had been firſt con- 
ſulted, The twelye judges 


t For that it appertaineth 


* may and ſhall ariſe between 


joined in a memorial to his 
majeſty, declaring that their 
compliance would be contrary 
to their oaths and the law; 


but upon being brought before 


the king and council, they all 
retracted and promiſed obedie 
ence in every ſuch caſe for the 
future; except fir -Edward 
Coke, who ſaid “ that when 
&« the caſe happened, he would 
« do his duty.” ( Hiegr, Brit. 
1388.) . 
2 See that article in chap, 6. 
& See lord Elleſmere's ſpeech 
to fir Henry Montague, the 
new chief juſtice, 15 Nov. 
1616, (Moor's reports. $29.) 
Though fir Edward might pro- 
bably have retained his ſear, 
if during his ſuſpenſion, hg 
would have complimented 
lord Villiers, (the new favou- 
rite) with the diſpoſal of the 
moſt Jucrative office in hig 
court, ( Bijogr, Brit. 1391. 
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don, who had withdrawn from practice as a lawyer 
near twenty years; and afterwards to' the earl of 
Shafteſbury, who (though a lawyer by education) had 
never practiſed at all. Sir Heneage Finch, who ſuc- 
ceeded in 1673, and became afterwards ear] of Not- 
tingham, was a perſon of the greateſt abilities and moſt 
uncorrupted ous, ne a thorough maſter and zealous 

defender of the laws and conftitution of his country; 
and endued with a pervading genius, that enabled him 
to diſcover and to purſue the true ſpirit of juſtice, not- 
withſtanding the embarraſſments raiſed by the narrow 
and technical notions which then prevailed in the courts 
of law, and the imperfeQ ideas of redreſs which had 
poſſeſſed the courts of equity. The reaſon and neceſ- 
fities of mankind, ariſing from the great change in pro- 


pen by the extenſion of trade and the abolition of 


ard tenures, co-operated in eſtabliſhing his play, 
ai iel him in the courſe of nine Fs to bulld a 
ſyſtem of juriſprudence and jurĩiſdiction upon wide and 
rational foundations; which have alſo been extended, 
and improved by many great men, who have ſince pre- 
ſided in chancery. And from that time to this, the pow- 
er and buſineſs of the court have increaſed to an amaz- 
ing degree. | | GER 

From this court of equity in chancery, as from the 
other ſuperior courts, an appeal lies ro the houſe of 
peers. But there are theſe differences between appeals 
from a court of equity, and writs of error from a court 
of law : 1. That the former may be brought upon any 
interlocutory matter, the latter upon nothing but only a 
definitive judgment: 2. That on writs of error the 
houſe of lords pronounces the judgment, on appeals it 
gives direction to the court below to rectify its on de- 
cree. 

IX. That next court that I ſhall mention is one that 
hath no original jur iſdiction, but is only a court of ap- 
real, to correQ the errors of other juriſdictions. This 
is the court of exchequer chamber; which was firſt 
erected by ſtatute 31 Edw, III. c. 1 2. to determine cauſes 
upon writs of error from the common law fide of the 
court of exchequer, And to that end it conſiſts of the 
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lord chancellor and lord treafurer, taking unto them the 
juſtices of the king's bench and common pleas, In imi- 
tation af which, a ſecond court of exchequer chamber 
was erected by ſtatute 27 Eliz. c. 8. conſiſting of the 
juſtices of the common pleas, and the barons of the ex- 
chequer ; before whom writs of error may be. brought 
to reverſe judgments in certain ſuits ! originally begun 
in the court of king's bench. Into the court alſo of 
exchequer chamber, (which then conſiſts of all the judges 
of the three ſuperior courts, and now and then the lord 
chancellor alſo) are ſometimes adjourned from the other 
courts ſuch cauſes, as the judges upon argument find to, 
be of great weight and difficulty, before, any judgment 
is given upon them in the court below m. | 
rom all the branches of this court of exchequer 
chamber, a writ of error lies to os 
X. The houſe of peers; which is the ſupreme court 
of judicature in the kingdom, having at preſent no ori- 
ginal juriſdiction over cauſes, but only upon appeals and 
writs of error, to reCtify any injuſtice or miſtake of the 
law, committed by the courts below. To this authority 
this auguſt tribunal ſucceeded of courſe upon the diſſo- 
lution of the aula regia, For, as the barons of parlia- 
ment were conſtituent members of that court; and the 
reſt of its juriſdiction was dealt out to other tribunals, 
over which the great officers who accompanied thoſe ba- 
rons were reſpectively delegated to preſide ; it followed, 
that the right of receiving appeals, and ſuperintending 
all other juriſdiQtions, ſtill remained in the refidue of 


that noble aſſembly, from which every other great court 


was derived, They are therefore in all cauſes the laſt 
reſort, from whoſe judgment no farther appeal is per- 
mitted ; but every, ſubordinate tribunal muſt conform 
to t eir determinations : the law repoſing an entire con- 
fidence in the honour and conſcience of the noble per- 
ſons who compole this important aſſembly, that (if poſſi- 
ble) they will make themſelves maſters of thoſe queſti- 
ons upon which they undertake to decide, and in all 
_ dubious caſes refer themſelves to the opinions of the 
judges, who are ſummoned by writ to advife them; ſince 
upon their deciſion all property muſt finally depend, | 


| See ch, 25. pad 411, w 4Inſt, 119, 2 Bulſtr. 146. 
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Hitherto may alſo be referred the tribunal eſtabliſhed 
by ſtatute 14 Edw. III. e. 5. conſiſting (though now out 
of uſe) of one prelate, two earls, and two barons, who 
are to be choſen at every new parliament, to hear,com- 
plaints of grievances and delays of juſtice in the king's 
court's, and (with the advice of the chancellor, trea- 
ſurer, and -juſtices of both benches) to give directions 
for remedying theſe inconveniencies 1n the courts below. 
This committee ſeems to have been eſtabliſhed, leſt 
there ſhould be a defect of juſtice for want of a ſupreme 
court of appeal, during any long intermiſſion or receſs 
of parliament ; for the ſtatute farther direQs, that if the 
difficulty be ſo great, that it may not well be determin- 
ed without aſſent of parliament, it ſhall be brought 
by the faid prelate, earls, and barons unto the next par- 
liament, who ſhall finally determine the ſame. | 

XI. Before I conclude this chapter, I muſt alſo men- 
tion an eleventh ſpecies of courts, of general juriſdiction 
and uſe, which are derived out of, and act as collate- 
ral auxiliaries to, the foregoing ; I mean the courts of 
aſſiſe and niſi prius. _ | 

Theſe are compoſed of two or more commiſiioners, 
who are twice in every year ſent by the king's ſpecial 
commiſſion all round the kingdom, (except London and 
Middleſex, where courts of niſi prius are holden in 
and after every term, before the chief or other judge 
of the ſeveral ſuperior courts; and except the four nor- 
thern counties, where the aſſiſes are holden only once a 
year) to try by a jury of the reſpective counties the truth 
of fuch matters of fact, as are then under diſpute in the 
courts of Weſtminſter-hall. Theſe judges of aſſiſe came 
into uſe in the room of the antienc juſtices in eyre, 
Jufficiarii in itinere ; who were regularly eſtabliſhed, 
if not firſt appointed, by the parliament of Northampton, 
A. D. 1176, 22 Hen. II n, with a delegated power from 
the king's great court or aula regia, being looked upon as 
members thereof : and they afterwards made their circuit 
round the kingdom once in ſeven years for the purpoſe 


Seid. Fen. J. 2, $, 5, Spelm. Cod. 329. 


of trying eauſes t. They were afterwards directed by 

carta, c. 12. to be ſent into every county once a 

year, to take (or receive the verdict of the jurors or re- 

itors in certain actions, then called) recognitions or 

; the moſt difficult of which they are directed to 

ad journ into the court of common pleas to be there de- 

termined. The itinerant juſtices were ſometimes mere 

juſtices of aſſiſe, or of dower, or of gaol-delivery, and 

the like z and they had ſometimes a more general com- 

miſſion, to determiue all manner of cauſes, being con- 

ſtituted juſticiarii ad omnia placita u: but the preſent 

juſtices of aſliſe and niſi prius are more immediately de- 

rived from the ſtatute Weſtm. 2. 13 Edw. I. c. 30. 

which direQts them to be * out of the king's ſworn 

juſtices, aſſociating to themſelves one or two diſereet 

knights of each county. By ſtatute 27 Edw. I. c. 4. 

(explained by 12 Edw. II. e. 3.) aſſiſes and inqueſts 

were allowed to be taken before any one juſtice of the 

court in which the plea was brought; aſſociating to him 

one knight or other approved man of the county. And, 

laſtly, by ſtatute 14 Edw. III. e. 16. inqueſts of nf 

prius may be taken before any juſtice of either bench 
(though the plea be not depending in his own court) 

or before the chief baron of the exchequer, if he be a 

man of the law: or otherwiſe before the juſtices of aſ- 
ſiſe, ſo that one of ſuch. juſtices-be a judge of the king's 

bench or common pleas, or the king's ſerjeant ſworn. 

Tney uſually make their circuits in the reſpective va- 

cations after Hilary and Trinity terms; aſſiſes being 

allowed to be taken in the holy time of lent by conſent 

of the bithops at the king's requeſt, as expreſſed in ſta- 

tute Weſtm. 1. 3 Edw. I. e. 5 . And it was alſo uſual, 

during the times of popery, ſor the prelates to grant 
annual licences to the juſtices of aſſiſe to adminiſter 
oaths in holy times: for oaths being of a ſacred nature, 


* Co. Litt, 293— Anno 1261 anni nondum erant elapfi, poſtiquam 
juliciarii itinerantes vercrunt apud juſliciarii ibidem ultimo ſederunt, 
„ gorniam in oftavis & Jobanni: ( Annal Eccl. Wigorn, in i bart. 
baptiſiæ et tetus cemitatus eos Angl. ſacr. I. 495. 
admittere recuſavit, quod ſeptem rad. l. 3. tr. f. c. 11 
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the logie of thoſe deluded ages concluded that they muſt 
be of eccleſiaſtical” cognizance 4, The prudent jea- 
louſy of our anceſtors ordained ©, that no man of lav 
ſhould be judge of aſſiſe in his own country, wherein 


he was born, or doth inhabit : and a ſimilar prohibition 


is found in the civil law f, which has carried this prin- 
ciple ſo far, that it is equivalent to the crime of fa- 
crilege, for a man to be governor of the province in 


which he was born, or has any civil connexion o. 


The judges upon their circuits now fit by virtue of 
five ſeveral authorities. 1. The eulen of the 
grace. 2. A commiſſion of eher and terminer. 3. A 
commiſſion of general gaol delivery. The conſideration 
of all which belongs properly to the ſubſequent book 
of theſe commentaries. But the fourth commiſſion is, 
4. Acommiſſion of aſſiſe, directed to the juſtices and 
ſerjeants therein named, to take (together with their 
aſſociates) aſſiſes in the ſeveral counties; that is, to 


take the verdict of a peculiar ſpecies of jury, called an 


aſſiſe and ſummoned for the trial of landed diſputes, of 
which hereafter, The other authority is, 5. That of 
niſi prius, which is a conſequence of the commiſſion of 
aſſiſe v, being annexed to the office of thoſe juſtices by 
the ſtatute of Weſtm. 2. 13 Edw. I. c. zo. and it em- 
powers them to try all queſtions of fact iſſuing out of the 
courts at Weſtminſter, that are then ripe for trial by ju- 
Ty. Theſe by the courſe of the court; 4 areufually ap- 
pointed to be tried at Weſtminſter in ſome Eafter or 


Michaelmas term, by a jury returned from the county 


wherein the cauſe of action arifes ; but with this pro- 
viſo, niſi prius, unlefs before the day prefixed the judges 
of aſſiſe come into the county in queſtion. This they are 
ſure to do in the vacat ions preceding each Eaſter and Mi- 


chaelmas term, which ſaves much expenſe and trouble. 


* Inſtances hereof may be Rich. II. C. 2. 33 Hen. 8. c. 
met with in the appendix to 24. | | 
Spelman's original of the F. 1. 22. 3, 
terms, andin M. Parker's An- * C. 9. 29. 4. 
tiquities. 209. FE ® Salk 454. | 

* Stat, 4 Edw, III. c. 2. 8 * See ch. 23. pag. 353. | 
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Theſe commiſſions are conſtantly accompanied by writs 
of afſeciation, in purſuance of the ſtarutes of Edward 1 
& Il before mentioned; whereby certain perſons (uſu- 
ally the clerk of aſſize and his ſubordinate officers) are 
directed to aſſociate themſelves with the juſtices and 
ſerjeants, and they are required to admit the ſaid per- 
ſons into their ſociety, in order to take the aſſizes, & ; 
that a ſufficient- ſupply of commiſſioners | may never be 
wanting, But, to prevent the delay of juſtice by the 
abſence of any of them, there is alſo iſſued of courſe 2 
writ of / non omnes ; direQting, that if all cannot be 
| preſent. any two of them (a juſtice or ſerjeant being 
one) may proceed to execute the commiſſiqn. * 
| Theſe are the ſeveral courts of common law and 
equity, which are of | public and general juriſdictꝭon 
throughout the kingdom. And, upon the whole, we 
cannot but adinire the wiſe economy, and admirable 
proviſien of our anceſtors, in ſettling. the diſtribution of 
juſtive in a method ſo well calculated for cheapneſs, 
expedition, and eaſe. By the conſtitution which they 
eſtabliſhed; all trivial debts, and iniuries of ſmall oon- 
ſequence, were to he recovered or redreſſed in every 
man's on county, hundred, or perhaps pariſh.. Pleas - 
of freehold, and more important diſputes of property, 
were adjourned to the king's court of common pleas, 
which was fixed in one place for the benefit of the whole 
kingdom. Crimes and miſdemeſnors were to be exa- 
mined in a court by themſelves : and matters of the 
revenue in another diftin& juriſdiction. Now indeed, 
for the eaſe of the ſubject and greater diſpatch of cau- 
ſes, methods have been found to open all the three ſupe- 
rior courts for the redreſs of private wrongs ; which 
have remedied many inconveniencies, and yet preſerv- 
ed the forms and boundaries handed down to us from 
high antiquity. If facts are diſputed, they are ſent 
down to be tried in the country by the neighbours 
but the law, ariſing upon thoſe facts, is determined by 
the judges above : and, if they are miſtaken in point of 
law, there remain in both caſes two ſucceſſive courts 
of appeal, to reQify ſuch their miſtakes, If the rigour 
of general rules does in any caſe bear hard upon indivi- 


duals, courts of equity are open to ſupply the deſects, 
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but not ſap the fundamentals, of the law. Laſtly, 
there preſides over all one great court of appeal, which 
is the laſt reſort in matters both of law and equity; 
and which will therefore take care to preſerve an uni- 
formity and equilibrium among all the inferior juriſdie- 
tions: a court compoſed of prelates ſelected for their 
piety, and of nobles advanced to that honour for their 
_ perſonal merit, or deriving both ' honour and merit 
from an illuſtrious train of anceſtors ; who are formed 
by their education, intereſted by their property, and 
bound upon their conſcience and honour, to be ſkilled 
in the laws of their country. This is a faithful ſxeteh 
of the Engliſh juridical conſtitution, as deſigned by the 
maſterly hands of our forefathers, Of which the great 
original lines are ſtill ſtrong and viſible ; and, if any of 
its minuter ſtrokes are by the length of time at all ob- 
ſcured or decayed, they may ſtill be with eaſe reſtored 
to theirpriſtine vigour : and thar not ſo much by fan- 
ciful alterations and wild experiments (fo frequent in 
this fertile age) as by cloſely adhering to the wiſdom 
of the antient plan, concerted by Alfred and perfeQed 
by Edward I; and by attending to the ſpirit, without 
negleCting the forms, of their excellent and 'venerable 
inſtitutions, . 15 
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CHAPTER THE FIFTH. 


or COURTS ECCLESIASTICAL, MILL 
| TAR V., and MARITIME. . 


TY) ESIDES the ſeveral courts, which were treated of 
in the preceding chapter, and in which all injuries 
are redrefſed, that fall under the cognizance of the 
common law of England, or that ſpirit of equity which 
ought to be its conſtant attendant, there ſtill remain 
ſome other courts of a juriſdiction equally public and 
general : which take cognizance of other ſpecies of 
injuries, of an eccleſiaſtical, military, and maritime 
nature; and therefore are properly diſtinguiſhed by 
the title of eccleſiaſtical courts, courts military, and 
courts maritime. I Fits 
I. Before I deſcend to conſider particular eceleſiaſti- 
cal courts, I muſt firit of all in general premiſe, that in 
the time of our Saxon anceſtors there was no ſort of 
diſtinction between the lay and the eccleſiaſtical juriſ- 
diction: the county court was as much a ſpiritual as a 
temporal tribunal : the rights of the church were aſ- 
certained and aſſerted at the ſame time, and by the 
ſame judges, as the rights of the laity. For this pur- 
poſe the biſhop of the dioceſe, and the alderman, or 
in his abſence the ſheriff of the county, uſed to ſit to- 

| gether in the county court, and had there the cogni 
zZance of all cauſes as well eccteſiaſtical as civil: a ſu- 
2 deference being paid to the biſhop's opinion in 
piritual matters, and to that of the lay judges in 
temporal“. This union of power was very advanta- 
geous to them both : the — of the biſhop added 


® Celeberrime buic conventzi alter humans papmlum edocere, | 
epiſcopur er aldermannus inter- LL, Badgor.c. 5. 


 ſunto.; quorum alter j ura divina, 
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weight and reverence to the ſheriff 's proceedings; and 
the authority of the ſheriff was equally uſeful to the 
biſhop, by enforcing obedience to his decrees in ſuch 
refractory offenders, as would otherwiſe have deſpiſed 
the thunder of mere eccleſiaſtical cenſures. 

But fo moderate and rational a plan was wholly in- 
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conſiſtent with thoſe views of ambition, that were then 


forming by the court of Rome. It ſoon became an 
eſtabliſhed maxim in the papal ſyſtem of policy, that 
all eccleſiaſtical perſons and all eccleſiaſtical cauſes 
ſhould be ſolely and entirely ſubject to eccleſiaſtical 
juriſdiction only: which juriſdiction was ſuppoſed to 
bh lodged in the firſt * and immediately in the 
pope, by divine indefeaſible right and inveſtiture from 
Chriſt himſelf; and derived from the pope to all infe- 
rior tribunals. Hence the canon law lays it down as a 


rule, that /acerdotes a regibus honorumdi ſunt, non judi- 


cand; * ;” and places an emphatical reliance on a ſa- 
bulous tale which it tells of the emperor Conſtantine : 
that when ſome petitions were brought to him, implor- 
ing the aid of his authority againſt certain of his 


biſhops, accuſed of oppreſſion and injuſtice, he cauſed 


(ſays the holy canon) the petitions to be burnt in their 
preſence, diſmifling them with this valediction; © ite 
« et inter vos cauſas wveſiras diſcutite, quia dignum non eff 
% ut nos judicemus Deos ©” — hs : 
{t was not however till after the Norman conqueſt, 
that this doctrine was received in England; when 
William I (whoſe title was warmiv eſpouſed by the 


monaſteries which he liberally endowed, and by the 


foreign clergy, whom he brought over in ſhoals from 
France and Italy, and planted in the beſt preferments 
of the Engliſh church) was at length prevailed upon 
to eſtabliſh this fatal incroachment, and ſeparate the 
eccleſiaſtical court from the civil: whether actuated 
by principles of bigotry, or by thoſe of a more refined 

licy, in order to diſcountenance the laws of king 

dward abounding with the ſpirit of Saxon liberty, is 
not alrogether certain. Bur the latter, if not the cauſe, 
was undoubtedly the conſequence, of this ſeparation : 


Dres. part, 2+cauſy 11. gu. 1. r. 41. %% 
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for the Saxon laws were ſoon overborne by the Norman 
juſticiaries, when the county court fell into diſregard 
y the biſhop's withdrawing his preſence, in obedience 
to the charter of the conqueror * ; which prohibited 
any ſpiritual cauſe from being tried in the ſecular 
courts, and commanded the ſuitors to appear before 
the biſhop only, whoſe deciſions were directed to con- 
form to the canon law e. | 
King Henry the firſt, at his acceſſion, among other 
reſtorations of the laws of King Edward the conſeſſor, 
revived this of the union of the civil and eccleſiaſtical 
courtsf. Which was, according to fir Edward Coke t, 
after the great heat of the conqueſt was paſt, only a 
reſtitution of the antient law of England, This how- 
ever was ill reliſhed by the popiſh clergy, who, under 
the guidance of that arrogant prelate, archbiſhop An- 
ſelm, very early diſapproved of a meaſure that put 
them on a level with the profane laity, and ſubjected 
ſpiritual men and cauſes to the inſpection of the ſecu- 
lar magiſtrates: and therefore in their ſynod at Weſt- 
minſter, 3 Hen. I they ordained that no biſhop ſhould 


attend the diſcuſſion of temporal cauſes ® ; which ſoon 


à Hale. Hiſt, C. L. 102. Sel- 
den. in Eadm, p. 6 J. 24. 4 
Inſt, 259. Wilk. LL, Argl. 
Sax 292. | 5 

_ © Nullus epiſcopus wel archt- 

diaconus de legibus epiſcopalibus 
amplius in bundret placita teneant, 
nec cauſam quae ad regimen arte 
murum pertinet ad judicium ſecu- 
larium bominum adducant; fed 
guicungue ſecundum epiſcopales le- 
ges, de quacungue cauſa vel culpa 
 interpeliatus fuerit, ad locum, 
| quem ad bot epiſcopus elegerit et 
neminaverit, veniat; ibigue de 
cauſa ſug reſpondeat; et non ſe- 
curdum bundret, ſed ſecundum 
canones et epiſcopales leges, rectum 
Des et epiſcepo ſus faciat. 

1 s et praecipis, ut omnes 
ar cemitatè cart ad comtratus 
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et bundreda, ficut feces 
rint tempore regis Edwardi, 
(Cart. Hen. I. in Spelm. cod. vet. 
legum, 305.) And what is here 
obſcurely hinted at, is fully ex- 
plained by his code of laws. 
extant in the red book of the 
exchequer, though in general 
but of doubtful authority, 


cap. 8. Generalia comitatuum 


placita certts locis et vicibus tene- 
antur. Interſint autem epiſcopi, 
comites, Mc; et agantur primo 
debita werae chriſtianitatis jura, 
ſecundo regis Placita, Peſtremo 
cauſae fingulorum dignts ſatis- 
fattionibus expleantur, 

© 2 Init. 70, 

h Ne epiſcopi ſaccularium. 
Placitorum offictum ſuſcipiant. 
Spelm. Ced. 201. | 
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diſſolved this newly effected union. And When, upon 
the death of King Henry the firſt, the uſurper Stephen 
was brought in and ſupported by the clergy, we find 
one article of the oath which they impoſed upon him 
was, that eccleſiaſtical perſons and eccleſiaſtical cauſes 
ſhould be ſubje& only to the biſhop's juriſdictian i. 
And as it was about that time that the conteſt and. 
emulation began between the laws of England and 
thoſe of Rome k, the temporal courts adhering to the 
former, and the ſpiritual adopting the latter 2s their 
rule of proceeding, this widened the breach between 
them, and made a coalition afterwards impracticable; 
which probably would elſe have been effected at the 
general reſormation of the church, | | 

In briefly recounting the various ſpecies of eccleſi- 
aſtical courts, or, as they are often tiled, courts chriſ- 
tian, (curiae chriſtiunitatis) I ſhall begin with the loweſt, 
and - aſcend gradually to the ſupreme court of 
a . 5 A wy 
| k he archdeacen's. court is the moſt inferior court in 
the whole eccleſiaſtical polity. It is held in the arch- 
deacon's abſence before a judge appointed by himſelf, 
and called his official ; and its juriſdiction is ſometimes 
in concurrence with, ſometimes in excluſion of, the 
biſhop's court of the dioceſe, From hence however 
by ſtatute 24 Hen, VIII. c. 12. an appeal lies to that 
of the biſhop, 70 | . 

2. The conſiſtory eourt of every dioceſan biſhop is 
held in their ſeveral cathedrals, for the trial of all ec- 
cleſiaſtical cauſes ariſing within their reſpective dio- 
ceſes. The biſhop's chancellor, or his commiſlary, is 
the judge; and from his ſentence an appeal lies, by 
virtue of the ſame ſtature, to the archbiſhop of each 
province reſpectively. CATS | 

3. The court of arches is à eourt of appeal belong- 
ing to the archbiſhop of Canterbury ; whereof the 


i ]bid. 310. | Burn's ecclefiaſtical lat, Wood's 
s See vol. I. introd. C. 1. inſtitute of the commen jaw, and 
For tarther particulars ſee Ovghton's erdo judiciorur:, 
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judge is called the dean of the arches ; becauſe he anti- 
ently, held his court in the church of St. Mary le bor 
(ſana Maria de arcubus) though all the principal ſpi- 
ritual courts are now holden at doctors commons. His 
proper juriſdiftion is only over the thirteen peculiar 
pariſhes belonging to the archbiſhop in London; but 
the office of dean of the arches having been for a long 
time united with that of the archbiſhop's principal offi- 
cial, he now, in right of the laſt mentioned office, (as 
- doth alſo the official principal of the archbiſhop of York) 
receives and determines appeals from the ſentences of 
all inferior eccleſiaſtical courts within the province. 
And from him an appeal lies to the king in chancery 
(that is, to a court of delegates appointed under the 
| king's great ſeal) by ſtatute 25 Hen. VIII. c. 19. as ſu- 
preme head of the Engliſh church, in the place of the 
biſhop of Rome, who formerly exerciſed this juriſdio- 
tion; which circumſtance alone will furniſh the reaſon - 
why the popiſh clergy were ſo anxious to ſeparate the 
ſpiritual court from the temporal. | 
4. The court of peculiars is a branch of and annexed 
to the court of arches. It has a juriſdiction over all 
thoſe pariſhes diſperſed through the province of Can- 
terbury in the midſt of other dioceſes, which are exempt 
ſrom the ordinary juriſdiction, and ſubject to the me- 
tropolitan only. All ecclefiaſtica} cauſes, ariſing with- 
in theſe peculiar or exempt juriſdictions, are, origi- 
nally, cognizable by this court ; from which an appeal, 
lay formerly to the pope, but- now by the ſtatute 25 
Hen. VIII. c. 19. to the king in chancery. | 
5. The prerogative court is eſtabliſhed for the trial 
of all teſtamentary cauſes, where the deceaſed. bath left- 
bona notabilia within two different dioceſes. In which 
cale the probate of wills belongs, as we bave formerly 
leen u, to the arehbithop of the province, by way of 
ipecial prerogative. And all cauſes relating to the wills, 
adminiſtrations, or legacies of ſuch perſons are, origi- 
ally, cognizable herein, before a judge appointed by 
the archbiſhop, called the judge of the prerogative 
| D | 
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eourt ; from whom an appeal lies by ſtatute 25 Hen. 
VIII. c. 19. to the king in chancery, inſtead of the pope 
as formerly. 8 5 
I paſs by ſuch eccleſiaſtical courts, as have only what 

is called a wotuntary, and not a contentious, juriſdiction; 

which are merely concerned in doing or ſelling what no 
one oppoſes, and which keep an open office for that pur- 

poſe, (as — diſpenſations, licences, faculties, and 
other remnants of the papal extortions) but do not con- 
cern themſelves with adminiſtering redreſs to any inju- 
Ty: and ſhall proceed to. : 


6. The great court of appeal in all eccleſiaſtical cauſes, | 


viz. the court of delegates, judices delegati, appointed 
by the king's commiſſion under his great ſeal, and ifluing 
out of chancery, to repreſent his royal perſon, and hear 
all appeals to him made by virtue of the before-mention- 
ed ſtatute of Henry VIII. This commiſſion is frequent- 
ly filled with lords, ſpiritual and temporal, and always 
with judges of the courts at Weſtminſter, and doctors 
of the civil law. Appeals to Rome were always looked 
upon by the Engliſh nation, even in the times of po- 

ry, with an evil eye; as being contrary to the liberty 
of the ſubject, the honour of the crown, and the inde- 
pendence of the whole realin; and were firſt introduced 
in very turbulent times in the ſixteenth year of king 
Stephen (A. D. 1151.) at the ſame period (fir Henry 
Spelman obſerves) that the civil and canon laws were 
firſt imported into England en. But, in a few years af- 
ter, to obviate this growing practice, the conſtitutions 
made at Clarendon, 11 Hen. II. on account of the diſ- 
turbances raiſed by archbiſhep Becket and other zealors 
of the holy ſee, expreſsly declare e, that appeals in 
cauſes eccleſiaſtical ought to lie, from the archdeacon to 
the dioceſan ; from the dioceſan to the archbiſhop of 
the province; and from ike archbiſhop to the king; 
and are not to proceed any farther Without ſpecial licence 
from the crown, But the unhappy advantage that was 
given in the reigns of king John, and his ſon Henry the 
third, to the encroaching power of the pope, who a: 


* Cod. wer, tr. 315 + Chap. 8 
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ever vigilant to improve all opportunities of extending 
his juriſdiction hither, at length riveted the cuſtom of 
appealing to Rome in cauſes. eccleſiaſtical fo ſtrongly, _ 
that it never could be thoroughly broken off, till the 
grand rupture happened in the reign of Henry the eighth; 
when all the juriſdiction uſurped by the pope in matters 
eccleſiaſtical was reſtored to the crown, to which it ori- 
ginally belonged : ſo that the ſtatute 25 Hen. VIII. was 
but declaratory of the antient law of the realm :. But 
in caſe the king himſelf be party in any of theſe ſuits, 
the appeal does not then lie to him in chancery, which 
would be abſurd; but, by the ſtatute 24 Hen. VIII. e. 
12. to all the biſhops of the realm, aſſembled in the 
upper houſe of convocation. BPR 

7. A commiilion of review is a commiſſion ſome- 
times granted, in extraordinary caſes, to reviſe the ſen- 
rence of the court of delegates; when it is apprehend» 
ed they have been led into a material error. This 
commiſſion the king may grant, although the ſtatutes 
24 & 25: Hen. VIII. before cited declare the ſentence 
of the delegates definitive : becauſe the pope as ſupreme 
head by the canon law uſed to grant ſuch commiſſion of 
review; and ſuch authority as the pope heretofore exert- 
ed, is now annexed to the crown * by ſtatutes 26 Hen. 
VIII. c. 1. and 1 Eliz. c. 1. But it is not matter of 
right, which the ſubjeQ may demand ex debito juſtitiae; 
but merely a matter of favour, and which therefore is 
often denied, | | 

Theſe are now the principal courts of ecclefiaſtical 
juriſdiction; none of which are allowed to be courts of 
record : no more than was another much more formida- 
ble juriſdiction, but now deſervedly annihilated, wis. 
the court of the king's high commiſſion in cauſes eccleſia- 
ſtical. This court was erected and united to the regal 
power t by virtue of the ſtatute 1 Eliz. c. 1. inſtead of 
a larger juriſdiction which had before been exerciſed un- 


Aer the pope's authority. It was intended to vindicate 


4 Inf, 34 t Inſt. 324. 
1 34 4 Inſt. 324 
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the dignity and peace of the church, by reforming, or- 


derivg, and correcting the eccleſiaſtical ſtate and perſons, 
and all manner of errors, hereſies, ſchiſms, abuſes, 
offences, contempts, and enormities. Under the ſhelter 
of which very general words, means were found in that 


and the two ſucceeding reigns, to veſt in the high com- 


miſſioners extraordinary and almoſt deſpotic powers, 
fining and impriſoning ; which they exerted much be- 
yond the degree of the offence itſelf, and frequently 
over offences by no means of ſpiritual cognizance. For 
theſe reaſons this court was juſtly aboliſhed by ſtatute 
16 Car. I, c. 11, And the weak and illegal attempt 
that was made to revive it, during the reign of king 
James the ſecond, ſerved only to haſten that infatuated 
prince's ruin. | | 
II. Next, as to the courts military, The only court 
of this kind known to, and eſtabliſhed by, the perma- 
nent laws of the land, is the court of cAivalry, former- 
ly held before the lord high conſtable and earl marſhal 
of England jointly ; but fince the attainder of Stafford 
duke of Buckingham under Henry VIII, and the conſe- 
quent extinguiſhnient of the office of lord high conſtable, 


it hath vſually with reſpect to civil matters been held 


before the earl marſhal only =, This court by ſtatute 
1 3 Ric. II. e. 2. hath cognizance of contracts and other 
matters touching deeds — and war, as well out of 
the realm as within it. And from its ſentences an ap- 
peal lies immediately to the king in perſon n. This coure 
was in great reputation in the times of pure chivalry, 


and afterwards during our connexions with the conti- 


nent, by the territories which our princes held in 
France: but is now grown almoſt entirely out of uſe, 
on account of the feebleneſs of its juriſdiction, and 
want of power-to enforce its judgments ; as it can nei- 
ther fine nor impriſon, not being a court of record o. 

III. The maritime courts, or ſuch as have power and 
juriſdiction to determine all maritime injuries, ariſing 
upon the ſeas, or in parts out of the reach of the com- 


m 1 Lev. 2 30. Show, Parl. » 4 Inſt. 125. 
Taf. bo, 5 7 Mod, 127, 
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mon law, are only tlie court of admiralty, and its courts 
of appeal. The court ef admiralty is held before the 
lord high admiral of England, or his deputy, Who is 
called the judge of the court. According to fir Henry 
Spelman v, and Lambard *, it was firſt of all erected 
by king Edward the third. Its proceedings are accord- 
ing to the method of the civil law, like thoſe of the 
eccleſiaſtical courts; upon which account it is uſually 
held at the ſame'place with the ſuperior eccleſiaſtical 
courts, at doctors commons in London. It is no court 
of record, any more than the ſpiritual courts. From 


the ſentences of the admiralty judge an appeal always 


lay, in ordinary courſe, to the king in chancery, as 
may be collected from ſtatute 25 Hen. VIII. c. 19. 
which directs the appeal from the archbiſhop's courts to 
be determined by perſons named in the king's commiſſi- 
on, * like as in caſe of appeal from the admiral court.” 
But this is alſo expreſsly declared by ſtatute 8 Eliz. c. 5, 
which enacts, that upon appeal made to the chancery, 
the ſentence definitive of the delegates appointed i 
commiſſion ſhall. be final. | | TT 
Appeals from the vice-admiralty courts in America, 
and our other plantations and ſettlements, may be 
brought before the courts of admiralty in England, as 
being a branch of the admiral's juriſdiction, though 
they may alſo be brought before the king in council. 
But in caſe of prize veſſels, taken in time of war, in 
any part of the world, and condemned in any courts 
of admiralty or vice-admiralty as lawful prize, the ap · 
peal lies to certain commiſſioners of appeals conſiſting 
chiefly of the privy council, and not to judges delegates. - 
And this by virtue of divers treaties with foreign nati- 
ons ; by which particular courts are eſtabliſhed in all 
the maritime countries of Europe for the deciſion of 
this queſtion, whether lawful prize or not : for this 
being a queſtion between ſubjeQs of different ſtates, 
it belongs entirely to the law of nations, and not to 
the municipal laws of either country, to determine 
it, The original court, to which this queſtion is 


„G. 15. * Archrion, 41, 


70 Paivare Book III. 


permitted in England, is the court of admiralty; and 
the court of appeal is in effect the king's privy council, 
the members of which are, in conſequence of treaties, 
commiſſioned under the great ſeal for this purpoſe. In 
1748, for the more ſpeedy determination of appeals, 
the judges of the courts of Weſtminſter-hall, though 
not privy counſellors, were added to the commiſſion then 
in being. But doubts being conceived concerning the 
validity of that commiſſion, on account of ſuch addition, 
the ſame was confirmed by ſtatute 2 2 Geo. II. ca 3, with 
a proviſo, that no ſentence given under it ſhould be 
valid, unleſs a majority of the commiſſioners preſent 
were actually privy counſellors. But this did not, I ap- 
prehend, extend to any future commiſſions : and ſuch 
an addition became indeed totally unneceſſary in the 
courſe of the war which commenced in 1 756 ; ſince, 
during the whole of that war, the commiſſion of ap- 
als was regularly attended and all its deciſions con- 
ducted by a judge, whoſe maſterly acquaintance with the 
law of nations was known and revered by every ſtate in 
Europe 9, Jobs | 


Adee the ſentiments of the his Pruſſian Majeſty's Expof- 
preſident Monteſquieu, and M. tien des motifs. &c, A. P. 1753. 
Vattel, (a ſubject of the king (Monteſquieu's letters, 5 Mar. 
of Pruſſia) on the anſwer tranſ= 1753. Vattel's droit de gent. J. 
mitted by the Engliſh court to 2. c. 7. $. 84.) 
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CHAPTER THE SIXTH. 


or COURTS or A SPECIAL 
| JURISDICTION. 


N the two preceding chapters we have conſidered the 

ſeveral courts, whoſe juriſdiction is public and ge- 
neral ; and which are ſo contrived that ſome or other of 
them may adminiſter redreſs to every poſlible injury 
that can ariſe in the kingdom at large. There yet ro- 
main certain others, whoſe juriſdiction is private and 
ſpecial, confined to particular ſpots or inſtituted only to 
redreſs particular injuries. Theſe are 

1. The foreſt courts, inſtituted for the government of 
the king's foreſts in different parts of the kingdom, and 
for the puniſhment of all injuries done to the king's deer 
or veniſon, to the vert or greenſwerd. and to the covert 
in which ſuch deerare lodged. Theſe are the courts of 
attachments, of regard, of ſebeinmote, and of juflice-ſeat. 
The court of attachments, 2wwod-mote, or forty days 
court, is to-be held before the verderors of the foreſt 
once in every forty days e; and is inſtituted to enquire 
into all offenders againſt vert and veniſon d: who may 
be attached by their bodies, if taken with the mainour, 
(or mainceuore, a manu) that is, in the very aQ of killing 
veniſon or ſtealing wood, or prepariog ſo to do, or by 
freſh and immediate purſuit after the act is done; 
elſe, they muſt be attathed by their goods. And in this 
forty days court the foreſters or keepers are to bring in 
their attachments, or preſentments e viridi et venati- 
one; and the verderors are to receive the ſame, and to 
enrol] them, and to certify them under their ſeals to the 
court of juſtice-ſeat, or ſweinmote f: for this court cau 
only inquire of, but not convi& offenders. 2. The 
court of regard, or ſurvey of dogs, is to be holden 
every third year for the lawing or expeditation of ma- 
ttiffs, which is done by cutting off the claws and ball (or 
pelote) of the forefeet; to preyent them from running 
„ Oart. dr forget. 9 Hen. III. © Cath, 29. 
c. 8. | : — 4 (47. de foreſt, c. 16. 

» 4 Inft. 289. | In 
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after deer . No other dogs. but maſtiffs are to be thus 
lawed or expeditated, for none other were permitted to 
be kept within the precincts of the foreſt ; it being ſup- 
poſed that the keeping of theſe, and theſe only, was 
neceſſary for the defence of a man's houſe f. 3. The 
court of ſeweinmote is to be holden before the verderors, 
as judges, by the ſteward of the ſweinmote thrice in 
every year s, the ſweins or freeholders within the foreſt 
compoſing the jury, The principal juriſdiction of this 
court is, firſt, to inquire into the oppreſſions and grie- 
vances committed by the officers of the foreſt ; © de 
«6. ſuper-oneratione foreflariorum, et aliorum miniſlrorum 
&« foreſtae ; et de eorum oppreſſinibus populo regis illatis :* 
and, ſecondly, to receive and try preſentments certified 


from the court of attachments againſt offences in vert and ⁶ 
veniſon d. And this court may not only inquire, but 


convict alſo, which conviction ſhall be certified to the 
court of juſtice-ſeat under the ſeal of the jury ; for 
this court cannot proceed to judgment i, Bur the prin- 
cipal court is, 4. The court of juſtice-ſeat, which is 
held before the chief juſtice in eyre, or chief itinerant 
judge, capitalis juſtitiarius in itinere, or his deputy ; to 
hear and determine all treſpaſſes within the foreſt, and 


all elaims of ſranchiſes, liberties, and privileges, and 


all pleas and cauſes whatſoever therein ariſing *, It may 
alſo proceed to try preſentments in the inferior courts of 
the foreſts, and to give judgment upon conviction of the 
ſweinmote. And the chief juſtice may therefore after 
preſentment made or indictment found, but not before l, 
iſſue his warrant to the officers of the foreſt to apprebend 
the offenders. It may be held every third year; and 
forty days notice ought to be given of its ſitting. This 
court may fine and impriſon for offences within the 
foreſt *, it being a court of record: and therefore a 
writ of error lies from hence to the court of king's 
bench, to reCtify and redreſs any mal-adminiſtrations of 
juſtice * ; or the chief juſtice in eyre may adjourn any 


Luer de faeſh.c, 6, + 4 Inſt. 297, 
f , Inſt. 308. | ! Stat, 1 Edw. III. 6. 2. 
t Cart. de fereſt. c. 8. Ric. II. c. 4, . 
„Stat. 34. Edw. I. c. 1 4 Inſt. 313. 
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matter of law into the court of king's bench o. Thefe 
juſtices in eyre were inſtituted by king Henry II, 4. D. 
1184” and their courts were formerly very regularly 
held: bur the laſt cdurt of juſtice-feat of any note was 
that holden in the reign of Charles I, before the earl of 
Holland ; the rigorous proceedings at which are report- 
ed by fir William Jones. Aſter the reſtoration another 
was held, pro forma only, before the earl of Oxford 1 ; 
but ſince the acra of the revolution in 1688, the foreſt 
Jaws have fallen into total diſuſe, to the great advantage 
of the ſubject. | | 5 
II. A ſecond ſpecies of reſtricted courts is that of 
commiſſioners of ſewers, This is a temporary tribunal 
erected by virtue of a commiſſion under the great ſeal ; 
which formerly uſed to be granted pro re nata at the 
pleaſure of the crown r, but now at the diſcretion and 
nomination of the lord chancellor, lord treaſurer, and 
chief juſtices, purſuant to the ſtatute 23 Hen. VIII. c. 5. 
Their juriſdiction is to overlook the repairs of ſea banks 
and ſea walls; and the cleanſing of rivers, publie 
ſtreams, ditches and other condui's, whereby any wa- 
ters are carried off: and is confined to ſuch county or 
particular diſtrict as the commiſſion ſhall expreſsly 
name. The commiſſioners are a court of record, and 
may fine and impriſon for conrempts *; and in the exe» 
cution of their duty may proceed by jury, or upon their 
own view, and may take order for the iemoval of any 
annoyances, ot the ſafeguard and conſervation of the 
ſewers within their commiſſion, either according to the 
laws and cuſtoms of Romney marſh *, or otherwiſe ac 
their own diſcretion. They may alſo aſſeſs ſuch rates, 
or ſcots, upon the owners of lands within their diſtrict, 
as they ſhall judge neceſfary : and, if any perſon re- 
fuſes to pay them, the commiſſioners may levy the ſame 
by diftreſs of his goods and chattels ; or they may, by 


© 4 Inſt. 295. ed by certain antient and equi. 
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. 4 North's life of lord Guild- 
lord. 45. 454 | 
F. N. B. 113. 
t Sid. 145. | 
Romney - marſn in the 
county of Kent, à tract con- 
taining 24coo aecret, is govern- 


table laws of ſewers, compoſ- 
ed by Henry de Bathe, a vene- 
rable judge in the reign of 


King Henry the third ; trom 


which laws all commiſſioners 
of ſewers in England may re- 
ceive light and direction. (4 
Inſt, 170. a 
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ſtatute 23 Hen. VIII. c. 5. ſell his ſreehold lands (and 
by the 7 Ann. c. 10. his copyhold alſo) in order to pay 
ſuch ſcots or aſſeſſments. But their conduct is under the 
control of the court of king's bench, which will pre- 
vent or puniſh any illegal or tyrannical proceedings u. 
And yet in the reign of king James I, (8 Nov. 1616) 
the privy council took upon them to order, that no aQi- 
on or complaint ſhould be proſecuted againſt the com- 
miſſioners, unleſs before that board ; and committed 
ſeveral to priſon who had * ſuch actions at com- 
mon law, till they ſhould releaſe the ſame : and one of 
the reaſons for diſcharging fir Edward Coke from his of- 
fice of lord chief juſtice was for countenancing thoſe 
legal proceedings v. The pretence for which arbitrary 
meaſures was no other than the tyrant's plea *, of the 


neceſſity of unlimited powers in works of evident utility 
to the public, © the ſupreme reaſon above all reaſons, Ml 


« which is the ſalvation of the king's lands and people.” 
But now it is clearly held, that this (as well as all other 
inferior juriſdictions) is ſubject to the diſcretionary 
coercion of his majeſty's court of king's bench x. | 
HI. The court of policies ef aſſurance, when ſubſiſting, 
is erected in purſuance of the ſtatute 43 Eliz, c. 12. 
which recites the immemorial uſage of policies of aſſu- 
rance, by means whereof it cometh to paſs, upon the 
« [oſs or periſhing of any ſhip, there followeth not the 
«© undoing of any man, but the loſs lighteth rather eaſily 
„upon many than heavy upon few, and rather upon 
% them that adventure not, than upon thoſe that do ad- 
venture: whereby all merchants, eſpecially thoſe of 
the younger ſort, are allured to venture more willing- 
« ly and more freely: and that heretofore ſuch aſſurers 
«« had uſed to ſtand ſo juſtly and preciſely upon their 
credits, as few or no controverſies had ariſen there- 
« upon; and if any had grown, the ſame had from 
time to time been ended and ordered by certain grave 
and dig reet merchants appointed by the lord mayor 
«« of the city of London; as men by reaſon of their ex- 
periĩence fitteſt tg underſtand and ſpeedily decide thoſe 
cauſes: but that of late years divers perſons had 
withdrawn theinſelves from that courſe of arbitration, 
v» Cro. Jac. 3, 6. Milt. parad, loſt. iv. 393. 
Moor, 82 5, 826. See pag. 55 * x Ventr, 66, Salk. 140. 
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and had driven the aſſured to bring ſeparate actions 
at law againſt each aſſurer: it therefore enables the 
lord chancellor yearly to you a ſtanding commiſſion to 
the judge of the admiralty, the recorder of London, 
two doctors of the civil law, two common lawyers, and 
eight merchants ; any three of which, one being a civi- 
lian or a barriſter, are thereby and by the ſtatute 13 
and 14 Car. II. c. 23. empowered to determine in a 
ſummary way all cauſes concerning policies of aſſurance 
in London, with an appeal (by way of bill) to the court 
of chancery. But the juriſdiction being ſomewhat de- 
fective, as extending only to London, and to no other 
aſſurances but thoſe on  merchandize?, and to ſuits 
brought by the aſſured only, and not by the inſurers, 
no ſuch commiſſion has of late years iſſued : but inſu- 
rance cauſes are now uſually determined by the verdict 
of a jury of merchants, and the opinion of the judges in 
caſe of any legal doubts ; whereby the deciſion is more 
ſpeedy, ſatisfactory, and final: though it is to be wiſh- 
ed, that ſome of the parliamentary powers inveſted in 
theſe commiſſioners, eſpecially ſor the examination of 
witneſſes, either beyound the ſeas or ſpeedily going out 
of the kingdom *, could at preſent be adopted by the 
courts of Weſtminſter-hall, without requiring the con- 
ſent of parties, W | 
IV. The court of the mar/halſea, and the palace court 
at Weſtminſter, though two diſtin courts, are Yu 
quently confounded together. The former was origi- 
nally holden before the ſteward and marſhal of the 
king's domteſtic ſervants, that they might not be drawn 
into other courts, and thereby the king loſe their ſer- 
vice*, It was formerly held in, though not a part of, 
the aula regis e; and, when that was ſubdivided, re- 
mained a diſtin juriſdiction: holding plea of all treſ- 
paſſes committed within the verge of the court, where 
only one of the parties in the king's domeſtic ſervice (in 
which caſe the inqueſt ſhall be taken by a jury of the 
country) and of all debts, contracts and covenants, where 
both of the contracting parties belong to the royal houſ- 
' hold ; and then the inqueſt ſhall be compoſed of men of 
Y Styl. 166. | 22. f. 3&4. ; 
* x Show. 396. | bx Bulſtr, 11. 
» Stat. 13 & 14 Car. II. e. » Flet,/,2,c. 2. 
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the houſhold only 4. By the ſtatute of 13 Rie. II. ſt. 1: e. 
3. in affirm ince of the common law) the verge of the 
court in this reſpe& extends for twelve miles round the 
king's place of reſidence f. And, as this tribunal was 
never ſubje© to the juriſdiction of the chief juſticiary, no 
writ of error lay from it (though a court of record) to 
the king's bench, but only to parliament 5, till the ſta- 
tute of 5 Edw. III. c. 2. and 10 Edw. III. ſt. 2. e. 3. 
which allowed ſuch writ of error before the king in his 
place. But this court being ambulatory, and obliged 
to follow the king in all his progreſſes, ſo that by the 
removal of the houſhold, actions were frequently dif- 
continued h, and doubts having ariſen as to the extent 
of its juriſdiction i, king Charles I in the fixth year of his 
reign by his letters patent erected a new court of record, 
called the curia palatii or palace court, to be held before 
the ſteward of the houſhold and knight marſhal, and the 
ſteward of the court, or his deputy ; with juriſdiction 
to hold plea of all manner of perſonal actions whatſoever, 
which ſhall ariſe between any parties within twelve 
miles of his majefty's palace at Whitehall k. The court 
is now held once a week, together with the antient court 
of marſhalfea, in the borough of Southwark: and a 
writ of error lies from thence to the court of king's 
bench. But if the cauſe is of any conſiderable conke- 
quence, it is uſually removed on its firſt commencement, 
together with the cuſtody of the defendant, either into 
the king's bench or common pleas by a writ of - habeas 
corpus cum cauſa + and the inferior buſinefs of the court 
hath of late years been much redaced, by the new courts 
of conſcience erected in the environs of London; in 
conſideration of which the four counſel belonging to 
theſe courts had ſalaries granted them for their lives by 
the ſtature 23 Geo. II. c. 7. 1 555 | 
© Artic, ſup. cart. 28 Edw, nine feet, nine palms, and nine 
I. c. 3. Stat, 5 Edw. III. c. 2. buley corns; as appears from 


10 Edw. III. ſt. 2 c. 2. a fragment of the textus Ref 
* 2 Inſt, 548. fenſis cited in Dr, Hickes's diſ- 
By the antient Saxon con- ſeatat epiſtel. 114, 
ſtitution, che pax regia, or pri- & 1 Bulſtr. 211. 10 Rep. 79. 
vilege of the king's palace, ex- * F. N. B. 241. 2 inſt. 548. 
tended from his palace gate to i 2 Bulſtr. 208, | 
the diſtance of three miles, * 1 Sid, 190. Salk, 439, 
three furlongs, three acrcs, 5 9 5 


V. A fifth ſpecies of private courts of a limited, tho' 


extenſive juriſdiction are thoſe of the principality of 


Wales; which upon its thorough reduction, and the 
ſettling of its polity in the reign of Henry the eighth *, 
were erected all over the country; principally by the 
ſtatute 34 & 35 Hen. VII, c. 26. though much had 
before been done, and the way prepared by the ſtatute 
of Wales, 12 Edw. I. and other ſtatutes, By the ſtatute 
of Henry the eighth before-mentioned, courts-baron, 
hundred, and county courts are there eſtabliſhed as in 
England. A ſeſſion is alſo to be held twice in every 
year in each county, by judges m appointed by the king, 
to be called the great ſeſſions of the ſeveral counties in 
Wales: in which all pleas of real and perſonal actions 
ſhall be held, with the ſame form of proceſs and in as 
ample a manner as in the court of commen pleas at Weft- 
minſter n: and writs of error ſhall lie from judgments 
therein (it being a court of record) to the court of king's 
bench at Weſtminſter, But the ordinary original writs - 
or proceſs of the king's courts at Weſtminſter do not run 
into the principality of Wales o; though proceſs of ex- 
ecution does v; as do alſo all prerogative writs, as writs 
of certiorari, quo minus, mandamus, and the like 2. And 
even in cauſes between ſubject and ſubject, to prevent 

injuſtice through family factions or prejudices, it is heid 
lawful (in cauſes of freehold at leaſt, and it is uſual in 
all others) to bring an action in the Englith courts, and 

try the ſame in the next Engliſh county adjoining to 
that part of Wales where the cauſe ariſes , and where- 
in the venue is laid. But, on the other hand, to pre- 
vent trifling and frivolous ſuits it is enacted by ſtatute 
13 Geo. III. c. 51. that in perſanal actions, tried in any 


Engliſh county, where the cauſe of action aroſe, and 


the defendant reſides in Wales, if the plaintiff ſhall not 
recover a verdict for ten pounds, he ſhall be nonſnited 
and pay the defendant's coſts, unleſs it be certified by 
the judge that the freehold or title came principally in 


i See vol, I, introd. &. 4. II. c. 14. 13 Geo. III. c. 57. 

» Stat. 18 Eliz. c. 8, © 2 Roll. Rep. 141, 

® See. for farther regulation * Bulſtr, 156. 2 Saund. 
of the practice of theſe courts, 193. Raym. 206, | 
ſtat, 5 Eliz. c. 25. $ Eliz. c,20. *Cro. Jac. 484. BY Tk 
$ Geo, I. c. 25. f. 6. 6:Geo, © Vaugh, 413. Hardr. 66, 
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queſtion, or that the . cauſe was proper to be tried in 


ſuch Engliſh county. And if any tranſitory action, the 
cauſe whereof aroſe and the defendant is reſident in 
Wales, ſhall be &roug/t in any Engliſh county, and the 
plaintiff ſhall not recover a verdi@ for ten pounds, the 
plaintiff ſhall be nonſuited, and ſhall pay the defendant's 
cofts, deducting thereout the ſum recovered by the ver- 
diQ. | 

VI. The court of the duchy chamber of Lancaſter is 
another ſpecial juriſdiction, held before the chancellor 
of the duchy or his deputy concerning all matters of 
equity —_ lands holden of the king in right of 
the duchy of Lancaſter*: which is a thing very diftin&t 
from the county palatine, (which hath alſo its ſeparate 


chancery, for ſealing of writs, and the like*) and com- 
prizes much territory which lies at a vaſt diſtance from 


it; as particularly a very large diſtri ſurrounded by 


the city of Weſtminſter. The proceedings in this court 


are the ſame as on the equity ſide in the courts of ex- 
chequer and chancery *; ſo that it ſeems not to be a 


court of record: and indeed it has been holden that thoſe 


courts have a concurrent juriſdiction with the duchy 
court, and may take cognizance of the ſame cauſes v. 
VII. Another ſpecies of private courts, which are of 
a limited local juriſdiction, and have at the ſame time 
an excluſive cognizance of pleas, in matters both of law 
and equity ”, are thoſe which appertain to the counties 
palatine of Cheſter, Lancaſter, and Durham, and the roy- 
al franchiſe of Ely». In all theſe, as in the principality of 
Wales, the king's ordinary writs, iſſuing under the great 
ſeal out of chancery, do not run; that is, they are of 
no force. For, as originally all jura regalia were grant- 
ed to the lords of theſe counties palatine, they had of 
courſe the ſole adminiſtration of juſtice, by their own 


judges appointed by themſelves and not the crown. It 


would therefore be incongruous for the king to ſend 
his writ to direct the judge of another court in what 
manner to adminiſter juſtice between the ſuitors, But, 


„Hob. 77. 2 Lev. 24, 145. Hard, 171. 3 
"mm _ oy: A Inſt, 213, 218. Finch, 
4 Inſt. 206. R. 452. 85 
» 1 Chan, Rep. 55. Toth. See vol, I. introd. &, 4. 
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when the privileges of theſe counties palatine and fran- 
chiſes were abridged by the ſtatute 27 Hen. VIII. c. 24. 
it was alſo enacted, that all writs and proceſs ſhould be 
made in the king's name, but ſhould be zefted or wit- 
neſſed in the name of the owner of the franchiſe, Where- 
fore all writs, whereon actions are founded, and which 
have current authority here, muſt be under the al of 
the reſpective franchiſes ; the two former of which are 
now united to the crown, and the two latter under the 
government of their ſeveral biſhops. And the judges | 
of aſſize, who fit therein, ſit by virtue of a ſpecial com- 
miſſion from the owners of the ſeveral franchiſes, and 
under the ſeal thereof; and not by the uſual com- 
miſſion under the great ſeal of England. Hither alſo 
may be referred the courts of cingue ports, or five 
moſt important havens, as they formerly were eſteemed, 
in the kingdom; wiz. Dover, Sandwich, Romney, 
Haſtings, and Hythe ; to which Winchelſey and Rye 
have been fince added: which have alſo ſimilar fran- 
chiſes in many refpeQs* with the counties palatine, and 
particularly am excluſive juriſdiction ee the mayor 
and jurats of the ports) in which excluſive juriſdiction 
the king's ordinary writ does not run, A writ of error 
lies from the mayor and jurats of each port to the lord 
warden of the cinque ports, in his court of Shepwway ; and 
from the court of Shepway to the king's bench!. So 
likewiſe a writ of error lies from all the other juriſdie- 
rions to the ſame ſupreme court ot judicature z, as an 
euſign of ſuperiority reſerved to the crown at the origi- 
nal creation of the franchiſes. And all prerogative 
writs (as thoſe of habeas corpus, prohibition, certiorari, 
and mandamus) may iſſue for the ſame reaſon to all 
theſe exempt juriſdiftions* ; becauſe the privilege, that 
the king's writ runs not, muſt be intended between par- 
ty and party, for there can be no ſuch privilege againſt 
the Fag. . | | 
VIII. Taz ſtannary courts in Devonſhire and Corn- 
wall for the adminiſtration of juſtice _ the tinners 
therein, are alſo courts of record, but of the ſame private 
* x Sid. 166. Davis, 62. 4 Inſt. 38, 214. 2g. 
1 Jenk. 71. Dyverſyte des 1 Sid. 92. 
courts, t. bank le roy, 1 Sid. 3 56. » Cro, Jac. 543. 
Bro. Abr. t. error, 74, 101. | 
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and excluſive nature. They are held before the lord 
warden and his ſubſtitutes, in virtue of a privilege 
granted to the workers in the tinmines there, to ſue and 
be ſued only in their on courts, that chey may ndt be 
drawn from their buſineſs which is highly profitable to 
the public, by attending their lawſuits in other courtse. 

The privileges of the tinners are confirmed by a charter, 
33 Edw. I. and fully expounded by a private ſtatute“, 
50 Edw. III. which has ſince been explained by a pub- 
lic act, 16 Car. I. c. 15. 
purpoſe is only this: that all timmers and labourers in 


PRIVATE 


Wbat relates to our preſent 


and about the ſtannaries ſhall, during the time of their 2 


working therein bona fide, be privileged from ſuits of 
other courts, and be only impleaded in the ſtannary 
court in all matters, excepting pleas of land, life, and 
member. No writ of error lies from hence to 
court in Weſtminiſter-hall; as was agreed by all the 
judges in 4 Jac. I, But an appeal lies from the ſtew- 
ard of the court to the under-warden ; and from him 
to the lord-warden ; and thence to the privy council;of 
the prince of Wales, as duke of Cornwallf, when he 
hath had 11vety or inveſtiture of the iamek. And front 
yo the appeal lies to the king himſelf, in the laſt re- 
orth, | 

IX. The ſeveral courts within the city of Londoni, 
and other cities, boroughs, and corporations throughont 
the kingdom, held by preſcription, charter, or act of 
parliament, are alſo of the — private and limited 
ſpecies, It wonld exceed the deſign and compaſs of 
our preſent inquiries, if I were to enter into a particu- 
lar detail of theſe, and to examine the nature and ex- 
tent of their ſeveral juriſdictions. It may in general 
be ſufficient to ſay ; that they aroſe originally from the 


e 4 Inſt. 2428. _ from which a writ of error lies 

4 See this at length in 4 mit. to the court of 'buſlings, before 
„ the mayor, recorder, and ſſie. 

es. Inſt. 230. riffs; and from thence to juſti 

Ibid, 230. ces, appointed by the king's 


2 3 Bulſt, 183. 
3 Doderidge hiſt. of Cornw, 


94. 
The chief of thoſe in Lon- 
don are the fheriffs courts, holden 


before their Reward or judge 


commiſſion, who uſed to fit in 


the church of St. Martin /e 


grand. (F. N. B.) And from 
the judgment of thoke juſtices 
a writ of &rror lies immediate - 
ly to the houſe of lords. 
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favour of the crown to thoſe particular diſtricts, wherein 
we find them erected, upon the fame principle that 
hundred-courts, and the like, were'eſtabliſhed ; for the 
convenience of the inhabitants, that they may proſecnte 
their ſuits, and receive juſtice at home : that, for the 
moſt part, the courts of Weſtminſter-hall have a con- 
current jurriſdiction with theſe, or elſe a ſuper- inten- 
dency over them j ; and are bound by the ftatute 19 
Geo. III. c. 70. to give aſſiſtance to ſuch of them as are 
courts of record, by iſſuing writs of execution, where 
the perſon or effects of the defendant are not within the 
inferior juriſdiction: and that the proceedings in theſe 
ſpecial courts ou,ht to be according to the courſe of 
the common law, unleſs otherwiſe ordered by parlia- 
ment; for though the king ma eret new courts, yet 
he cannot alter the eſtabliſhed courfe of law. 

But there is one ſpecies of courts, conſtituted by a& 
of parliament, in the city of London and other trading 
and populous diſtris, which in their proceedings ſo 
vary from the courſe of the common law, that they may 
deſerve a more particular conſiderg: ion. i mean tus 
courts of requeſts, or courts of conſcience, for the re- 
cavery of ſmall debts. The firſt of theſe was eſta- 
bliſhed in London, fo early as the reign of Henry the 
eighth, by an act of their common council ; which 
however was certainly inſufficient for that purpoſe and 
illegal, till confirmed by ſtatute 3 Jac. I. c. 15. which 
has ſince been explained and amended by ſtatute 14 
Geo, II. c. 10. The conſtitution is this: two alder- 
men, and four commoners, ſit twice a week to hear all 
cauſes of debt not exceeding the value of forty ſhillings 3 
which they examine in a ſummary way, by the oath of 
the parties or other witneſſes, and make ſuch order 
therein as is conſonant to equity and good -omſcience. 
The time and expence of obtaining this ſummary re- 
dreſs are very inconſiderable, which make ic a great 
benefit to trade; and thereupon divers trading towns 
and other diſtricts have obtained acts of parliament, for 
eſtabliſhing in them courts of conſcience upon nearly 
the fame plan as that in the city of London( J. ' 
| I Salk. 144, 263. NE 


a (5) By 25 Geo, 3. c. 45. (which is confined to proſecutions 
in courts of conſcience in London, Middleſex, and the borough 
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The anxious deſire, that has been ſhewn to obtain 
theſe ſeveral acts, proves clearly that the nation in ge- 
neral is truly ſenſible of the great inconvenience, ariſing 
from the diſuſe of the ancient county and hundred 
courts; wherein cauſes of this ſmall value were al- 
ways formerly decided, with very little trouble and ex- 
penſe to the parties. But it is to be feared, that the 
general remedy which of late hath been principally ap- 
plied to this inconvenience, (the erecting theſe new 
juriſdictions) may itſelf be attended in time with very 
ill conſequences : as the method of proceeding therein 
is entirely in derogation of the common law ; as their 


of Southwark) and by 26 Geo, 3. c. 38, which extends the 
proviſions of the former act to all other courts inſtituted for 
the recovery of ſmall debts) it is enacted, that after the firſt 
day of September 1786, no perſon whatſoever, being a debtor 
or defendant, and who has been or ſhall be committed to any 
gaol or priſon by order of any court or commiſſioners autho- 
rized by any act or acts of parliament for conſtituting or re- 
-gulating any court or courts ſor the recovery of ſmall debts, 
where the debt does not exceed twenty ſhillings, ſhall be kept 
or continued in cuſtody, on any pretence whatſoever, more 
than twenty days from the commencement of the laſt menti- 
oned aQ, or from the time of his, her, or their commitment 
to priſon ; and where the original debt does not amount to or 
exceed the ſum of forty ſhillings, more than forty days from 
the commencement of the ſaid act, or from the time of his, her, 
or their commitment aforeſaid ; and all gaolers are thereby re- 
quired to diſcharge ſuch perſons accordingly. And by ſeq, 2. 
it it ſhall be proved to the ſatis faction of the court, that any 
ſuch debtor has money or goods which he has wilfully and 
fraudulently concealed ; in- that caſe the court ſhall have pow- 
er to enlarge the aforeſaid times of imprifonment for debts un- 
der twenty ſhillings, to any time not exceeding thirty days, 
and ſor debts under forty ſhillings, to any time not exceeding 
fixty days; which ſaid ground of farther detention ſhall be 
ſpecified in the ſaid commitment, And that (by ſe. 3.) at 
the expiration of the ſaid reſpective times of impriſonment, 
every ſuch perſon ſhall immediately be diſcharged, without 
paying any ſum of moncy, or other reward or gratuity what- 
ſoever, to the gaoler of ſuch gaol on any pretence whatſoever ; 
and every gaoler demanding or receiving any fee for the diſ- 
charge of any ſuch perſon, or keeping any ſuch perſon priſoner 
aſter the ſaid reſpective times limited by the ſaid act, ſhall for- 
feit five pounds, to be recovered in a ſummary way before two 
Juſtices of the peace, one moiety thereof to be paid to the over- 
ſeers of the poor of the pariſh where the offence ſhall be com- 
mitted, and the other to the informer, 
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large diſcretionary powers create a petty tyranny in a 
ſer of ſtanding commiſſioners ; and as the diſuſe of the 
trial by jury may tend to eſtrange the minds of the 
people from the valuable prerogative of Engliſhmen, 
which has already been more than ſufficiently excluded 
in many inſtances. How much rather is it to be wiſhed, 
that the proceedings in the county and hundred courts 
could again be revived, without burthening the free- 
holders with too frequent and tedious attendances; and at 
the ſame time removing the delays that have inſenſibly 
crept into their proceedings, and the power that either 
party have of transferring at pleaſure their ſuits to the 
courts at Weſtminſter ! And we may with ſatis faction 
obſerve, that this experiment has been actually tried, 
and has ſucceeded in the populous county of Middle- 
ſex ; which might ſerve as an example for others. 
For by ſtatute 23 Geo. II. c. 33. it is enacted, 1. 
That a ſpecial county court ſhall be held, at leaſt once 
a month in every hundred of the county of Middleſex, 
by the county clerk. 2. That twelve freeholders of 
that hundred, qualified to ſerve on juries, and ſtruck 
by the ſheriff, ſhall be ſummoned to appear at ſuch 
court by rotation ; ſo as none ſhall be ſummoned oftener 
than once a year, 3, That in all cauſes, not exceed- 
ing the value of forty ſhillings, the county clerk and 

twelve ſuitors ſhall proceed in a ſummary way, exa- 
mining the parties and witneſſes on oath, without the 
{orma] proceſs antiently uſed : and ſnall make ſuch or- 

der therein as they thall judge agreeable to conſcience. 
4. That no plaints ſhall be removed out of this court, 
by any proceſs whatſoever ; but the determination ſhall 
be final. 5. That if any action be. brought in any of 
che ſuperior courts againſt a perſon reſident in Middle- 
ſex, fora debt or contract, upon the trial whereof the 
jury ſhall find leſs than os. damages, the plaintiff ſhall 
vecover no coſts, but ſhall pay the defendant double 
coſts ; unleſs upon ſame ſpecial circumſtances, to be 
certified by the judge who tried it. 6. Laſtly, a ta- 
ble of very moderate fees is preſcribed and ſet down in 
the act; which are not to be exceeded upon any ac- 
count whatſoever, This is a plan entirely agreeable to 
the conſtitution and genius of the nation: calculated 
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to prevent a multitude of vexatious actions in the ſupe 
rior courts, and at the ſame time to give honeſt cre- 
ditors an opportunity of recovering ſmall ſums ; which 
now they are frequently deterred from by. the expenſe 
of a ſuit at law: a plan which, one would think, wants 
only to be generally known, in order to its univerſal 
reception. | OTE 
X. There is yet another ſpecies of private courts, 
which F muſt not paſs over in ſilence: wiz. the chan- 
cellor's courts in the two univerſities of England. Which 
two learned bodies enjoy the ſole juriſdiction, in ex- 
eluſion of the king's courts, over all civil actions and 
ſuits whatſoever, when a ſcholar or privileged perſon 
is one of the parties, excepting in ſuch caſes where the 
- right of freehold is concerned. And theſe by the uni- 
verſity charter they are at liberty to try and determine, 
either according to the common law of the land, or ac- 
cording to their own local cuſtoms, at their diſere- 
tion; which has generally led them to carry on their 
proceſs in a courſe much conformed to the civil law, for 
_ reaſons ſufficiently explained in a former volume k. 
Theſe privileges were granted, that the ſtudents 
might not be diſtrated from their ſtudies by legal pro- 
ceſs from diſtant courts, and other forenſic avocations. 
And privileges of this kind are of very high antiquity, 
being generally enjoyed by all foreign univerſities as 
well as our own, m conſequence (I apprehend) of a 
conſtitution of the emperor Frederick, A. D. 11581. 
But as to England in particular, the oldeſt charter that 
I have ſeen, containing this grant to the univerſity of 
Oxford, was 28 Hen. III. A. D. 1244. And the 
ſame privileges were confirmed and enlarged by almoſt 
every ſuceeding prince, down to king Henry the 
eighth; in the fourteenth year of whoſe reign the lar- 
eſt and moſt extenſive charter of all was granted. One 
unilar to which was afterwards granted to Cambridge 
in the third year of queen Elizabeth. But yet, not- 
withſtanding theſe charters, the privileges granted 
therein, of proceeding in a courſe different from the 
law of the land, were of ſo high a nature, that they 
were held to be invalid; for though the king might 


« Vol. I. introd. & 1. Cod. 4. fit. 3. 
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erect neu courts, yet he could nat alter che courſe. of 
law by his letters patent. Therefore in the roign o/ 
queen Elizabeth an act of parliament was obtained u, 
confirming all the charters of the two 1 and 
thoſe of 14 Hen. VIII. and 3 Eliz. by name. Which 
Bleſſed aft, as fir Edward Coke entitles it e, eſtabliſhed | 
this high privilege without any doubt or oppoſition P: or, 
as fir Matthew Hale 4 very fully expreſſes the ſenſe 
of the common law and the operation of the act of par- 
liament, although king Henry the eighth, 14 f. R. 
i ſui, granted to the univerſity a liberal charter, to pro- 
<« ceed according to the uſe of the univerſity ;| vis. by 
« a courſe much confarmed to the civil law; yet that 
% charter had not been ſufficient to have warranted 
« ſuch proceedings without the help of an act of par- 
« lament, And therefore in 13 Eliz. an act paſſed, 
« whereby that charter was in effect enacted; and yt is 
thereby that at this day they have a kind of civil law 
procedure, even in matters that are of themſelves of 
© common law cognizance, where either of the parties 
« is privileged.” N N 

This privilege, ſo far as it relates to civil cauſes, is 
exerciſed at Oxford in the chancellor's court; the judge 
of which is the vice chancellor, his deputy, or aſſeſſor. 
From his ſentence an appeal lies to delegates appointed 
by the congregation ; from thence to other delegates of 
the houſe of convocation ; and if they all' three concur 
in the ſame ſentence it is final, at leaſt by the ſtatutes of 
he univerſity , according to the rule of the civil law t. 
But, if there be any diſcordance or variation in any of 
the three ſentences, an appeal lies in the Jaſt reſort to 
judges delegates appointed by the crown. under the 
great ſeal in chancery. 55 
I have now gone through the ſeveral ſpecies of pri- 
vate, or ſpecial courts, of the greateſt note in the kingdom, 
inſtituted for the local redreſs of private wrongs ; and 
muſt, in the cloſe of all, make one. general obſervation 
trom fir Edward Coke v: that theſe particular juriſ- 


A Jenk. Cent, So pl. 88. 14 Inſt, 227. 


Cent, 3. pl. 33. Hardr. 504. Tit. 21 F. 19, 
Godbo t, 201. 5 2 by Cod. 7 70. 1. 

+ Hiſt. C. L. 33. | v 2 Inſt, 548, 

* 13 Eliz. C. 29, _ = | 
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dictions, derogating from the general juriſdiction of the 


courts of commor law, are ever ſtrictly reſtrained, and 
cannot be extended farther than the expreſs letter of 
their privileges will moſt explicitly warrant. 


CHAPTER Tan: SEVENTH, 


OF THE COGNIZANCE OF PRIVATE | 
© WRONGS. | e 


E are now to proceed to the cognizance of pri- 
8 vate wrongs; that is, to conſider in which of 
the vaſt variety of courts, mentioned in the three pre- 
ceding chapters, every poſſible injury that can be offered 
to a man's perſon or property is certain of meeting 
with redreſs. e | 
The authority of the ſeveral courts of private and 
ſpecial juriſdiction, or of what wrongs fuch courts have 
cognizance, was neceſſarily remarked as thoſe reſpective 
tribunals were enumerated ; and therefore need not be 


here again repeated: which will confine our preſent |} 


inqu.ry to the cognizance of civil injuries in the ſeveral 
courts of public or general juriſdiction. And the or- 
der, in which I ſhall purſue this inquiry, will be by 
ſhewing ; 1. What actions may be brought, or what 
injuries remedied, in the eccleſiaſtical courts. 2. What 
in the military. 43. V\ hat in the maritime. And 4. 
What in the courts of common law. 3 | 
And, with regard to the three firſt of theſe particu- 
lars, I muſt beg leave not ſo much to confider what 
hath at any time been claimed or pretended to be- 
long to their juriſdiction, by the officers and judges 
of thoſe reſpective courts; but what the common law 
alloꝛus and permits to be ſo. For theſe eccentrical tribu- 
nals (which are principally guided by the rules of the 
imperial and canon Jaws) as they ſubſiſt and are ad- 
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mitted in England, not by any right of their own e, 
| but upon bare ſufferance and toleration from the mu- 
nicipal laws, muſt have recourſe to the laws of that 
country wherein they are thus adopted, to be informed 
how far their juriſdiction extends, or what cauſes are 
permitred, and what forbidden, to be diſcuſſed or 
drawn in queſtion before them, It matters not there- 
fore what the pandeQts of Juſtinian, or the decretals 
of Gregory have ordained. They are here of no 
more intrinſic authority than the laws of Solon and 
Lycurgus: curious perhaps for their antiquity, reſpec- 
table for their equity, and frequently of admirable uſe 
in illuſtrating a point of hiſtory, Nor is it at all ma- 
terial in what light other nations may conſider this mat— 
ter of juriſdiction. Every nation muſt and will abide 
by its own municipal laws ; which various accidents 
_ conſpire to render different in almoſt every country in 
Europe. We permit ſome kinds of ſuits to be of ec- 
cleſiaſtical cognizance, which other nations have refer- 
red entirely to the temporal courts; as concerning 
wills and ſucceſſions to inteſtates' chatrels : and per- 
haps we may, in our turn, prohibit them from inter- 
fering in ſome controverſies, which on the continent 
| * looked upon as merely ſpiritual, In ſhort, the 
common law of England is the one uniform rule to 
determine the juriſdiction of our courts: and, if any 
tribunal whatſoever attempt to exceed the limits ſo pre- 
ſcribed them, the king's courts of common law may 
and do prohibit them; and in ſome cafes puniſh their 


judges . ü 8 
aving premiſed this general caution, I proceed row 
to conſider - | | 5 | 
I. The wrong or injuries cognizable by the eccleſi- 
aſtical courts. I mean ſuch as are offered to private 
perſons or individuals ; which are cognizable by the 
eccleſiaſtical court, not for reformation of the offender 
himſelf or party injuring (pre ſalute animate, as is the 
caſe with immoralities in general, when unconnected 
with private injuries) but for the ſake of the party 
injured, to make him a ſatisfaction and redrels for 
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the damage which he has ſuſtained, And theſe I ſhall 


reduce under three general heads; of cauſes pecuniary, 
cauſes matrimonial, and cauſes teſtamentary. | 


1. Pecuniary cauſes, cognizable in the eccleſiaſtical 


courts, ſuch as ariſe either from the withholding 
_ eccleſiaſtical dues, or the doing or neglecting ſome act 
relating to the. church, whereby ſome damage accrues 
to the plaintiff; towards obtaining a ſatisfaction for 
which, he is permitted to (inſtitute a ſuit in the ſpiri- 
tual court. | | 

I he principal of theſe is the ſubtraction or with- 
holding of tithes from the parſon or vicar, whether 
the former be a clergyman or a lay appropriator ©. 
But herein a diſtinction muſt be taken: for the eccle- 
ſiaſtical courts have no juriſdiction to try the rig/it of 
tithes unleſs between ſpiritual perſons * ; but in ordi- 
nary caſes, between ſpiritus] men and lay men, are 
only to compel the payment of them, when the _ 
is not diſputed e. By the ſtatute or rather writ 
circumſpecte apatis t, it is declared that rhe court 
chriſtian ſhall not be prohibited from holding plea, 
« / rector petat verſus parochianos, oblationes et decimas 
* debitas et conjuetas -” fo that if any diſpute ariſes 
whether ſuch tithes be due and accufomed, this cannot 


be determined in the eccleſiaſtical court, but before 


the king's courts of the common law; as ſuch queſtion 


affects the temporal inkeritance, and the determination 


muſt bind the real property. But where the rig/t does 
not come into queſtion, but only the fact, whether or 
no the tithes allowed to be due are really ſubtracted 
or withdrawn, this is a tranſient perſonal injury, for 
which the remedy may properly be had in the ſpiritual 
court; w. the recovery of the tithes, or their equi- 
valent. By ſtatute 2 & 3 Edw. VI. c. 13. it is enacted, 
that if any pen ſhall carry off his predial tithes 


{viz, of corn, hay, or the like) before the tenth part 


Stat. 32 Hen. VIII. c. 7. i See Barrington. 123. 3 
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is duly ſet forth, or agreement. is made with the pro- 
prietor, or ſhall willingly withdraw his tithes of the 
ſame, or ſhall ſtop. or hinder the proprietor of the 
tithes or his deputy ſrom viewing or carrying them 
away; ſuch abpader ſhall pay double the value of the 
tithes, with cofls, to be recovered before the eceleſiaſti- 
cal judge, according to the king's eccleſiaſtical laws, 
By a former clauſe of the ſame ſtatute, the treble value 
of the tithes, ſo ſubtracted or withheld, may be ſued 
for in the temporal courts, which is equivalent to the 
double value to be ſued for in the eccleſiaſtical, For 
one may ſue for and recover in the eccleſiaſtical courts 
the tithes themſelves, or a recompenſe for them, by 
the antient law ; to which the ſuit for the double value 
is ſuperadded by the ſtatute, But as no ſuit lay in the 
temporal courts for 5 ſubtraction of tithes them- 
{elves, therefore the ſtatute. gave a treble forfeiture, if 
ſued for there; in order to make the courſe of juſtice 
uniform, by giving the ſame reparation in one court 
as in the other d. However it now ſeldom happens 
that tithes are ſued for at all in the ſpiritual court; 
for if the defendant pleads any cuſtom, modus, com- 
poſition, or other matter whereby the right of tithing 
is called in queſtion, this takes it out of the juriſdiction 
of the eccleliaftical judges ; for the law will not ſuffer 
the exiſtence of ſuch a right to be decided by the ſen- 
tence of any ſingle, much leſs an eccleſiaſtical, judge; 
without the verdict of a, jury, But a more ſummary 
method than either of recovering ſmall tithes under 
the value of 40s, is given by ſtatute 5 & 8 W. III. c. 
6. by complaint to two juſtices of the peace: and, by 
another ſtatute of the ſame year, c. 34. the ſame re- 
medy is extended ta all tithes withheld by quakers- 
under the value of ten pounds, | Fa 
Another pecuniary injury, cognizable in the ſpiritual 
courts, is the non-payment of other eccleſiaſtical dues to 
the clergy ; as penſions, mortuaries, compoſitions, oſ- 
ferings, and whatſoever falls under the denomination 
of ſurplice-fees, for marriages or other miniſterial of- 
fices of the church: all which injuries are redreſſed 
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by a decree for their actual payment. Beſides which 
all offerings, oblations, and obventions, not exceeding 
the value of 406, may be recovered in a ſummary 
| way, before two juſlices of the peace l. But care 

muſt be taken that theſe are real and not imaginary 
cues ; ſor, if they be contrary to the common law, a 
prohibition will Hue out of the temporal -courts to 
ſtop all ſuits concerning them, As where a fee was 
demanded by .the miniſter of the pariſh for the bap- 
riſm of a child, which was adminiſtered in another 
place &, this, however authorized by the canon, is con- 
trary to common right: for of common right no fee is 
due to the miniſter even for performing ſuch branches 
ol his duty, and it can only be ſupported by a ſpecial 
cuſtom !; but no euſtom can ſupport the demand of a 
fee without -performing them at all. 

For fees alſo, ſettled and acknowledged to be due 
to the officers of the eceleſiaſtical courts, a ſuit will 
lie therein: but not if the 779/47 of the fees is at all 
diſputable; for then it muſt be decided by the com- 
mon law ® [Tt is alſo ſaid, that if a curate be li- 
cenſed, and his ſalary appointed by the biſhop, and 
he be not paid, the curate bas a remedy in the eccleſi- 
aſtical court n: but, if he be not licenfed, or hath no 
ſuch ſalary appointed, or hath. made a ſpecial agree- 
ment with the rector, he niuſt ſue for a fatisfa&ron at 
common law o; either by proving ſuch ſpecial agree- 
ment, or elſe by leaving it to a jury to give damages 
upon a quentum meruit, that is, in conſideration of 'what 
he reaſonably deſerved in proportion to the ſervice 
performed. 1 e 

Under this head of pecuniary injuries mar alſo be 
reduced the ſeveral matters of ſpoiiation, dilapidati- 
ons, and neglect of repairing the church 2nd things 
rhereunto belonging ; for which a ſatisfaction may be 
ſued for in the ecelefiaſtical court. 2 
Spoliation js an injury done by one clerk or incu:n- 
bent to another, in taking the fruits of bis beueßce 


iqgtat. 7&8 W. IH, c. 6. m x vontr. 165. _ 
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without any right thereunto, but under a pretended title. 

It js remedied by a decree to . account for the profits ſo 

taken. This injury, when the jus patronatus or right of 
advowſon doth not come in debate, is cognizable in the 

ſpiritual court: as if a patron firſt preſenis A tu a bene- = 
ice, who is inſtituted and inducted thereto ; and then, 4 
upon pretence of a vacancy, t/e ſame patron preſents B _ 
to the fame living, and he alſo obtains inſtitution and in- 
duction. Now, if the fact of the vacancy be diſputed, 

then that clerk who is kt pt out of the profits of the. liv- 

ing, whichever it be, may ſue the other n the ſpiritual 
court for Moliat ion, or tak ing the probts of his benefice, 
Aud it ſliall there be tried, whether the living were; or 

were not, vacant; upon which the validity of the ſe- 

cond clerk's pretenſions mult depend . But if the right 

of patronage comes at all into diſpute, as if one patron 
preſented Fe another patron preſented B, there the 
eccleſiaſtical court hath no cognizance, provided the 

tithes. ſued for amount to a fourth part of the value of 

the living, but may be prohibited at the inſtance of: the 

patron by the king's writ of indicauit p. So, alſo if a 

clerk, without any colour of title, ejects another from 

his pa rſonage, this injury muſt be redreſſed in the tem- 

poral couris: for it depends upon no queſtion determina» | 

ble by the ſpiritual law, (as plurality of benefices or no 
plurality, vacancy or no vacaney) but is merely a civil. 

Injury, M5 8 ky (73 (O34. Wn ? f 
For dilapidations, which are as kind of eccleſiaſtical 
waſte, either voluntary, by pulling down; or permiſ= _ 
live, by ſuffering the chancel,. parfonage-houfe and 
other buildings thereunto belonging, to decay ; an aQi- 
on alſo lies, either in the ſpiritual court by the | canon 
law, or in the courts of common law 9, and it may be 
brought by the ſucceſior againſt the predeceſſor, if liv- 
ing, ur, if dead, then againſt his executors. It is alſo 
ſaid to be good cauſe of deprivation, if the biſhop, par- 
lon, vicar, or other ecclefiaftical perſon, dilapidates the 
buildings, or cuts down timber growing on the patri- 
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mony of the church, unleſs for neceſſary repairs f : and 
that a writ of prohibition will alſo he agaiaſt him in the 
courts of common law 8. By ſtatute 13 Eliz. c. 10. if 
any ſpiritual perſon makes over or alienates his goods 
with intent to defeat his ſucceſſors of their remedy for 
dilapidations, the ſucceſſor ſhall have ſuch remedy 
againſt the alienee, in the ecclefiaſtical court, as if he 
were the executor of his predeceſſor. And by ſtatute 

14 Eliz. c. 11. all money recovered for dilapidations 
- ſhall within two years be employed, on penalty of for- 
feiting double the value to the crown. | 

As to the neglect of reparations of the church, church- 
yard, and the like, the ſpiritual] court has undoubted 
cognizance thereof® ; and a ſuit may be brought therein 
for non-payment of a rate made by the church-wardens 
for that purpoſe. And theſe are the prineipal pecuniary 
injuries, which are cognizable, or for which ſuits may 
be inſtituted, in eccleſiaſtical courts. [PLES Fas 6-2 

2. Matrimonial cauſes, or injuries reſpecting the 
rights of marriage, are another, and a much more un- 
diſturbed, branch of the eccleſiaſtical juriſdiction. 
Though, if we conſider marriages in the right of mere 
civil contracts, they do not ſeem to be properly of ſpiri- 
tual cognizance i. But the Romaniſts having very early 
eonverted this contract into a holy ſacramental ordinance, 
the church of courſe took it under her protection, upon 
the diviſion of the two juriſdictions. And, in the hands 
of ſuch able politicians, ir ſoon became an engine of 
great importance to the papal ſcheme of an univerſal 
monarchy over Chriſtendom. The numberleſs canoni- 
cal impediments that were invented, and occaſionally 
_ diſpenſed with, by the holy ſee, not only enriched the 
coffers of the church, but gave it a vaſt aſcendant over 
princes of all denominations ; whoſe marriages. were 
ſanctiſied or reprobated, their iſiue legitimated or baſtar- 
dized, and the ſucceſſion to their thrones eſtabliſhed or 
rendered precarious, according to the humour or in- 


. 1 Roll. Rep. 86. 11 Rep. h Circumſpecte agatis, 5 Rep. 
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tereſt of the reigning pontiff: beſides a thouſand nice and 
difficult ſcruples, with which the clergy of thoſe ages 
puzzled the underſtandings and loaded the conſciences of 
the inferior orders of the laity ; and which could only 
be unravelled and removed by theſe their ſpiritual 
guides. Yet, abſtracted from this univerſal influence, 
which affords ſo good a reaſon for their conduct, one 
might otherwiſe be led to wonder, that the ſame au- 
thority, which enjoined the ſtricteſt cclibacy to the prieſt- 
hood, ſhuuld think them the proper judges in cauſes 
between man and wife, Theſe cauſes indeed, partly 
from the nature of the injuries complained of, and partly 
from the clerical method of treating them *, ſoon be- 
came too groſs for the modeſty of a lay tribunal, And 
| cauſes matrimonial are now ſo peculiarly eccleſiaſtical, 
that the temporal courts will never interfere in cofftro- 
verſies of this kind, unleſs in ſome particular caſes, As 
if the ſpiritual court do proceed to call a marriage in 
queſtion after the death of either of the parties ; this 
the courts of common law will prohibit, becauſe it tends 
to baſtardize and diſinherit the iſſue ; who cannot ſo well 
defend the marriage, as the parties themſelves, when 
both of them living, might have done v. 

Of matrimonial cauſes, one of the firſt and principal 
is, 1. Cauſa jadlitationis matrimonii ; when one of the 
parties boaſts or gives out that he or ſhe is married to the 
other, whereby a common repntation of their matri- 
mony may enſue. On this ground the party injured 
may libel the other in the ſpiritual court; and, unleſs the 
defendant undertakes and makes out a proof of the ac- 
tual marriage, he or ſhe is enjoined perpetual ſilence 
upon that head; which is the only remedy the eccleſia- 
ſtical courts can give for this injury. 2. Another ſpecies 
of matrimonial cauſes was when a party contracted to 
another brought a ſuit in the eccleſiaſtical court to com- 
pel a celebration of the marriage in purſuance of ſuch 


ly by the act for preventing clandeſtine marriages, 


* Some of the impureſt jects of matrimony and di- 
books, that are extant in any vorce. 
language, are thoſe written by 2 Inſt, 614. 
the popiſh clergy on tlie ſub. : 
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286 Geo. II. c. 33. which enacts, that for the future no 
ſuit ſhall be had in any eccleſiaſtical court, to coinpel a 
celebration of marriage facie ecclefiae, for or becauſe of 
any contra of matrimony whatſoever, 3. The ſuit for 
reſtitution of conjugal rights is alſo another ſpecies of ma- 
trimonial cauſes : which is brought wheneyer either the 
huſband or wife is guilty of the injury of ſubtraction, 
or lives ſeparate from the other without any ſufficient 
reaſon 3 in which caſe the eccleſiaſtical juriſdiction will 
- compel them to come together again, if either party be 
weak enough to deſire it, contrary to the inclination of 
the other. 4. Divorces allo, of which and their ſeve- 
ral diſtinctions we treated at large in a former volume e, 
are cauſes thoroughly matrimonial, and cognizable by 
the eccleſiaſtical judge. If it becomes improper, through 
ſome ſupervenient cauſe ariſing ex poſt facto, that the 
parties ſhould live _— any longer ; as through into- 
terable cruelty, adultery, a perpetual difeafe, and the 
like; this unfitneſs or inability for the marriage ſtate 
aa tn laoke 43: on 4-2 owo the {Creme narey 2 
r we ar RC UPUN US an nhuty wont) fUNCY wo wa, 5 
and for this the eccleſiaſtical law adminiſters the remedy - 
of ſeparation, or a divorce à menſa et thoro. But if the 
cauſe exiſted previous to the marriage, and was ſuch a 
one as rendered the marriage unlawful ab initio, as con- 
fanguinity, corporal imbecillity, or the like; in this caſe 
the law looks upon the marriage to have been always 
null and void, being contracted in fraudem ligis, and 
decrees not only a ſeparation from bed and board, but 
a wvinculo matrimonii itſelf, 5. The laſt ſpecies of ma- 
trimonial cauſes is a conſequence drawn from one of the 
ſpecies of divorce, that a menſa et thore; which is the 
ſuit for alimony, a term which ſignifies maintenance: 
which ſuit the wife, in caſe of ſeparation, may have 
againſt her huſband; if he neglects or refuſes to make 
her an allowance ſuitable to their ſtation in life. This 
is an injury to the wife, and the court chriſtian will re- 
dreſs it by 8 a competent maintenance, and 
compelling the huſband by eccleſiaſtical cenſures to pay 
it. But no alimony will be aſſigned in caſe of a divorce 
for adultery on her part ; for as that amounts to a for- 
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ſeiroreof ber dower aſter his death, it is alfo a ſufficient 
reafon why ſlie ſhould not be partaker of his eſtare when 


_ livideo . wes ag 85 n 
; 3. Teſtainentary cauſes are the only remaining ſpe - 
ies, belonging to the ecclefiaftical juriſdiction; which, 
as they are certainly of a mere tempora! nature ©, may 
ſeem at firſt view à little oddly ranked among matters of 
a ſpiritual cognizance. And indeed (as was in ſume de- 
gree obſerved ina former volume ) they were originally 
cognizable in the king's courts of common law, vis, the 
county courts e; and afterwards transferred to the juriſ- 
diction of the church by the favour of the crown, as 42 
natural conſequence of granting to the biſhops the ad- 
miniſtration of mteſtates' effects. i 
This ſpiritual juriſdiction of teſtamentary cauſes is 2 
peculiar conſtitution of this iſland ; for in almoſt all 
other (evem in popifli) countries all matters teſtamentary 
are under the juriſdiction of the civil magiſtrate. And 
tliat this privilege is enjoyed by the clergy in England, 
not as a matter of eceleſiaſtical right, but by the ſpecial 
favour and: indulgence of the municipal law, and as it 
ſhould feem by ſomeipnblio act of the great council, is 
freely acknowleped by Lindewode, the ableſt canoniſt of 
the fifteenth century. Teſtamentary cauſes, he ob- 
ferves, belong to the eecleſiaſtical. courts ** d& cunſuetu- 
Adine Angliae, et ſuper conſenſu regio et ſuorum procerum 
* tn talibus ab antiguo conceſſo f. The ſame was, about 
a century ee, very openly profeſſed in a canon of 
archbiſhop Stratford, wiz: that the adminiftration of in- 
teſtates goods Was ab olim” granted'to the ordinary, 
* conſenſu regio et magnatum regni Angliae 8. The con- 
ſtitutions of cardinal Othobon alſo teftify, that this pro- 
viſion * olim a-praelatis cum afprobatione regis ot baronum 
dAdicitur emanaſſi u.“ And archbiſhop ' Parker i, in 
queen Elizabeth's rime, affirms in expreſs words, that 
originally in matters teſtamentary * non-wlum habebant 
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26 Geo. II. c. 33. which enacts, that for the future no 
ſuit ſhall be had in any eccleſiaſtical court, to coinpel a 
celebration of marriage facie ecclefiae, for or becauſe of 
any contra of matrimony whatſoever, 3. The ſuit for 
reſtitution of conjugal rights is alſo another ſpecies of ma- 
trimonial cauſes : which is brought wheneyer either the 
| hufband or wife is guilty of the injury of ſubtraction, 
or lives ſeparate from the other without any ſufficient 
reaſon ; in which caſe the eccleſiaſtical juriſdiction will 
compel them to come together again, if either party be 
weak enough to deſire it, contrary to the inclination of 
the other. 4. Divorces alſo, of which and their ſeve- 
ral diſtinctions we treated at large in a former volume ©, 
are cauſes thoroughly matrimonial, and cognizable by 
the eccleſiaſtical judge. If it becomes improper, through 
ſome ſupervenient cauſe ariſing ex poſt facto, that the 
parties ſhould live together any longer ; as through into- 
lerable cruelty, adultery, a perpetual difeaſe, and the 
like; this unfitneſs or inability for the marriage ſtate 
mwy E ned Upun us an myury ws tus ſufler ing party; 
and for this the eccleſiaſtical law adminiſters the remedy 
of ſeparation, or a divorce à menſa et thoro. But if the 
cauſe exiſted previous to the marriage, and was ſuch a 
one as rendered the marriage unlawful ab initio, as con- 
fanguinity, corporal imbecillity, or the like; in this caſe 
the law looks upon the marriage to have been always 
null and void, being contracted in fraudem legis, and 
decrees not only a ſeparation from bed and board, but 
a wvinculo matrimonii itſelf. 5. The laſt ſpecies of ma- 
trimonial cauſes is a conſequence drawn from one of the 
ſpecies of divorce, that a men/a et thoro ; which is the 
ſuit for alimony, a term which ſignifies maintenance: 
which ſuit the wife, in caſe of ſeparation, may have 
againſt her huſband; if he neglects or refuſes to make 
her an allowance ſuitable to their ſtation in life. This 
is an injury to the wife, and the court chriſtian will re- 
dreſs it by eee moe a competent maintenance, and 
_ compelling the huſband by eccleſiaſtical cenſures to pay 

it. But no alimony will be aſſigned in caſe of a divorce 
for adultery on her part; for as that amounts to a ſor- 
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feiture of her dower aſter his death, it is alſo a ſufficient 
reaſon why {lie ſhould not be partaker of his eſtare when 
N 3. Teſtatnentary cauſes are the only remaining ſpe- 
cies, belonging to the ece|efiaftica] juriſdiction; which, 
as they are certainly of a mere temporal: nature ©, may 
| ſeem at firſt view a little oddly ranked among matters of 
a ſpiritual cognizance. And indeed (as was in ſome de- 
gree obſerved in a former volume ©) they were originally 
cognizable in the king's courts of common law, via, the 
county courts e; and afterwards transferred to the juriſ- 
diction of the church by the favour of the crown, as 2 
natural conſequence of granting to the biſhops the ad - 
miniſtration of inteſtates' effełts. Fre 8 
This ſpiritual juriſdiction of teſtamentary cauſes is 2 
peculiar conſtitution of this iſland; for in almoſt ll 
other (ever in popiſli) countries all matters teſtamentary 
are under the juriſdiction of the civil magiſtrate. And 
that this privilege is enjoyed by the clergy in England, 
not as a matter of eccleſiaſtical right, but by the — 
favour and: indulgence of the municipal law, and as ir 
ſhould feem by ſomeipnblio act of the great council, is 
freely acknowleped by Lindewode,. the ableſt canoniſt of 
the fifteenth century. Teſtamentary cauſes, he ob- 
ferves, belong to the ecclefiaſtical. courts de conſuetu- 
' # dine Angliae, et ſuper conſenſu regio et ſuorum procerum 
in talibus ab antiguo conceſſo . The ſame was, about 
a century _—_— very openly profeſſed in a canon of 
archbiſhop Stratford, vi that the adminiſtration of in- 
teſtates' goods was: * ab eim granted to the ordinary, 
* conſenſu regio et magnatum regni Angliae r. The con- 
ſtitutions of cardinal Qthobon alſo teftify, that this pro- 
viſion “ aim à prarlutis cum afprobatione regis et baronum 
« dicitur emanaſſe u.“ And archbiſhop Parker i, in 
queen Elizabeth's time, affirms in expreſs words, that 
originally in matters teſtamentary non lum habebant 
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e Lepiſcopi authoritatem, praeter eam quam a rege acceptam 
e referebant. Jus teflamenta probandi non habebant ad- 
«© nini ſtrationis poteſtatem cuique delegare non poterant. 
At what period of time the eccleſiaſtical juriſdiction 
of teſtaments and inteſtacies began in England, is not 
aſcertained by any antient writer: and Lindewode * 
very fairly confeſſes, © cujus 50 temporibus hoo ordina- 
1% tum fit, non reperio. We find it indeed frequently 
aſſerted in our common law books, that it is but of Ae 
years that the church hath had the probate of wills l. 
But this muſt only be underſtood to mean, that it hath 
not always had this prerogative, for certainly it is of 
very high antiquity. Lindewode, we have ſeen, declares 
that it was © ab entiquo;” Stratford, in the reign of king 
Edward III, mentions it as ah elim oxdinatum ;” and 
cardinal} Othoben, in the 52 Hen. HI, fpeaks: of it as an 
antient tradition, Bracton holds it for clear law in the 
ſame reign of Henry III, that matters teſtamentary be- 
longed to the ſpiritual court n. And, yet earlier, the 
diſpoſition of inteſtatesꝰ goods . per wiſum eccleſiae“ was 
one of the articles confirmed to the prelates by king 
John's magna carta,”, Matthew Paris alſo informs us, 
that king Richard I, ordained in Normandy, quod 
Aiſtributio rerum quae in teſlamente relinguuntur auto- 
« ritate ecclefiae fiet.” And even this ordinance, of 
king Richard, was only an introduction of the ſame law 
into his ducal dominions, which before prevailed in this 
kingdom: for in the reign of his father Henry II Glanvil 
is expreſs, that þ quis aliguid dixerit contra teflamentum, 
*« placitum illud in curia chriftianitatis audiri debet et 
© terminari®.” And the Scots book called regiam ma- 
jeflatem agrees verbatim with Glanvil in this point 7. 
It appears that- the foreign clergy were pretty early 
_ ambirious of this branch of power: but their attempts 
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to aſſume it on the continent were effectually curbed by 
the edict of the emperor Juſtin *, which reſtrained the 
inſinuation or probate of teſtaments (as formerly) to the 
office of the magifter cenſus : for which the emperor ſub- 
Joins this reaſon ;. * abſurdum. etenim clericis eſt, immo 
„% etiam opprobrioſum, e fa peritds. ſe velint oftendere diſcep- | 
« tationum eſſe forenſium.” But afterwards by the ca- 
non law m it was allowed, that the biſhop might compel 
by eccleſiaſtical cenſures the performance of a bequeſt to 
pious ujes, And therefore, as that was conſidered as a 
cauſe quae ſecundum canones et epiſcopales loges ad regimen 
animarum pertinuit, it ſell within the juriſdiction of the 
ppiritual courts by the expreſs words of the charter of 
king William I, which ſeparated thoſe courts from the 
temporal, And afterwards when king Henry I by his 
coronation charter directed, that the goods of an inteſ- 
tate ſhould be divided for the good of his ſoul] n, this 
made all inteſtacies immediately ſpiritual. cauſes, as 
much as a legacy to pious uſes had been before. This 
therefore, we may probably conjecture, was the æra 
referred to,by Stratford and Othobon, when the king, 
by the advice of the prelates, and with the conſent of his 
barons, inveſted the church with this privilege. And- 
accordingly in king Stephen's charter it is provided, thar- 
the goods of an inteſtate, eccleſiaſtic thall be diſtributed 
pro ſalute animas ejus, eccleftae concilia ® ; which latter 
words are equivalent to per viſum eccleſtae in the great 
charter of king John before mentioned. And the Danes 
and Swedes (who received the rudiments of chriſtianity - 
and eccleſiaſtical diſcipline from England about the be- 
ginning of the twelfth century) have thence alſo adopted 
the ſpiritual cognizance of inteſtacies, teſtaments, and 
legacies, . | 
This juriſdiction, we have ſeen, is principally exer- 
ciſed with us in the conſiſtory courts of every dioceſan 
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biſhop, and in the prerogative court of the metropolitan, 
originally; and in the arches court and court of dele- 
gates by way of appeal. It is diviſible into three branch- 
es; the probate of wills, the granting of adminiſtrati- 
ons, and the ſuing for legacies, The two former of 
which, when no oppoſition is made, are granted merely 
ex officio. et debits juſtitiae, and are then the object of 
what is called the voluntary, and not the contentious ju- 
riſdiction. But when a coveat 1s entered againſt proving 
the will, or granting adminiſtration, and a ſuit thereup- 
on ſollows to determine either the validity of the teſta- 
ment, or who hath a right to adminiſter ; this claim 
and abſtruction by the adverſe party are an injury to 
the party entitled, and as ſuch are remedied by the ſen- 
tence of the ſpiritual court, either by eſtabliſhing the 
will or granting the adminiſtration, Subtraction, the 
withholding or detaining, of legacies is alſo ſtil] more 
apparently injurious, by depriving the legatees of that 
right, with which tlie laws of the land and the will of 
the deceaſed have inveſted them: and therefore, as a 
conſequential part of teſtamentary juriſdiction, the ſpiri- 
tua] court adininiſters redreſs herein, by compelling the 
EXECutor to pay them. But in this laſt caſe the.courts of 
equity exerciſe a concurrent juriſdiction with the ecele- 
fiaftical courts, as incident to ſome other ſpeciĩes of re- 
lief prayed by the complainant ; as to compel the exe- 
cutor to account far the teſtator's effects, or aſſent to the 
legacy, or the like. For, as it is beneath the dignity | 
of the king's courts to be merely ancillary to other infe- | 
vor juriſdictions, the cauſe, when once brought there, 
- receives there alſo its full determination, 
 __ 'Fheſeare the principal injuries, for which the party 
grieved either muſt, or may, ſeek his remedy in the ſpi- 
ritual courts, But before I entirely, diſmiſs this head, 
it may not be improper to add a ſhort word concerning 
the 2ct/od of proceeding in theſe tribunals, with regard 
ta the redreſs of injuries, | 
It muſt (in the firſt place) be acknowledged, to the 
honour of the ſpiritua] courts, that though they con- 
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tinue to this day to decide many queſtions. which are 
properly of temporal cognizance, yet juſtioe is in gener- 
al ſo ably and impartially adminiſtered in thoſe-tribunals, 
| (eſpecially of the ſuperior kind) and the boundaries of 
their power are now ſo well known and eftabliſhed, 
that no material inconvenience at preſent ariſes from 
this juriſdiction ſtill continuing in the antient channel. 
And, ſhould an alteration be attempted, great confuſion 
would probably ariſe, in e long eſtabliſhed 
forms, and new-modelling a.courſe of proceedings that 
has now prevailed for ſeven centuries. 
'The eſtabliſhment of the civil law proceſs in all the 
eccleſiaſtical. courts was indeed a maſterpiece: of papal 
diſcernment, as it made a coalition impraQiicable be- 
tween them and the national tribunals, without maniſeſt 
inconvenience and hazard. Aud this conſideration: had 
undoubtedly: its weight in cauſing this meaſure to be 
adopted, though many other cauſes concurred, The 
time when the pandeQs of Juſtinian were diſcovered 
aſreſli and reſcued from the duſt of antiquity, the eager 
neſs with which they were ſtudied by the popiſh: ec- 
eleſiaſtics, and the conſequent diſſentions between: the 
clergy and the laity of England, have formerly been 
ſpoken to. at large. I ſhall only now remark 
thoſe collections, that their being written in the Latin 
tongue, and referring ſo much to the will of the prince 
and his delegated officers of juſſice, ſufficiently recom. 
mended them to the court of Rome, excluſive of their 
intrinſie merit. To keep the laity in the darkeſt ig 
norance, and to monopolize the little ſcience, which 
then exiſted, entirely among the monkith clergy, were 
_ deep-rooted principles of papal policy. And, as the 
biſhops of Rome affected in all points ro mimic the im- 
perial grandeur, as the ſpiritual p tives were 
moulded on the pattern of the temporal, ſo the canon 
law proceſs was formed on the model of the civil law: 
the prelates embracing with the utmoſt ardor a method 
of judicial proceedings, which was carried on in a 
language unknown to the bulk of the people, which 
bauiſned the interventiou of a. jury. (that bulwark of 
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Gothic liberty) and which placed an arbitrary power 
of deciſion in the breaſt of a ſingle man. | 5 
The proceedings in the eccleſiaſtical courts: are 
eee eee according to the practice of the” ivil 
and canon laws; or rather according to a mixture of 
both, corrected and new-modelled by their own par- 
ticular uſages, and the interpoſition of the courts of com- 
mon law. For, if the proceedings in the ſpiritual _ 
Court be ever ſo regularly conſonant to the rules of the 
Roman law, yet if they be manifeſtly repugnant to the 
fundamental maxims of the municipal laws, to which 
upon principles of ſound policy the eccleſiaſtical proceſs 
ought in every ſtate to conform” ;- (as if they require two 
witneſſes to prove a fact, where one will ſuffice at com- 
mon law) in ſuch caſes a prohibition will be awarded 
againſt them.. But, under theſe reſtrictions, their or- 
dinary courſe of proceedings is; firſt, by citation, to call 
the party injuring before them. Then by /:bel, libellus, 
a little book, or by articles drawn out in a forma! 41. 
legation, to ſet forth the complainant's ground of com- 
plaint. To this ſucceeds the defendant's anſwer upon 
_ oath, when, if he denies or extenuates the charge, they 
proceed to profs. by witneſſes exantined, and their de- 
poſitions taken down in writing, by an officer of the \ 


court, If the defendant. has any circumſtances to offer N N 
in his defence, he muſt alſo propound them in what is ,» || 
called his defenſive allegation, to which he is entitled in & 
his turn to the plaintiff's anſwer upon oath, and may 
from thence proceed to proofs, as well as his antagoniſt. 
The canonical: doctrine of purgation, whereby the par- 
ties-were obliged to anſwer: upon oath to any matter, 
however criminal, that might be objected againſt them, 
(though long ago overruled in the court of chancery, 
the genius of the Engliſh law having broken through Y 
the bondage impoſed on it by its clerical chancellors, 
and aſſerted the doctrines of judicial as well as civil N | 
liberty) continued till the middle of the laſt century to A 
be upheld by the ſpiritual courts : when the legiſlature RJ | 
was obliged to interpoſe, to reach them a leſſon of ſimi- 
lar moderation. By the ſtatute of 13 Car; II. c. 12.-it 


r Warb. alliance, 179. 22 Rell Abr. 300. 302, 


3 
— 
—— 


— 


„ 
5 ; 
\ 
d 
o 
— 
d 
\| 
N 
\ | 
ST 
þ 


is enaQed; that it'ſhall nt be lawful for any biſhop-or 
eccleſiaſtical judge, to tender or adminifter to any per- 


ſon whatſoever, the oath: uſually called the oath ex 


officio, or any other oath whereby he may be compelled 


to confeſs; accuſe, or purge himſelf of any criminal mat- 


ter or thing, whereby he may be liable to any cenſure 
or puniſhment, When all the pleadings and proofs are 
concluded, . they are referred to the conſideration,” not 


of a jury, but of a ſingle judge; who takes informatien 
by hearing advecates on both fides, and thereupon forms 


his interlocutory decree or definitive ſentence at his own 
diſcretion ; from which there generally lies an appeal, 


in the ſeveral ſtages mentioned in a former chaprert ; 
_ though, if the fame be not appealed from in fifteen days, 


it is final, by the ſtatute 25 Hen. VIII. c. 19. 
But the point in which theſe juriſdictions are the moſt 


defective, is that of enforcing their ſentences when pro- 
nounced ; for which they have no other proceſs but 
that of excommunication = which is deſcribed® to be two- 


fold; the leſs, and the greater excommunication, The 
leſs is an eccleſiaſtical: eenſure, excluding the party 


from the participation of the ſacraments :- the greater 


proceeds farther, and excludes him-not only from theſe 
but alſo from the company of all chriſtians, But, if the 
judge of any ſpiritual court excommunicates a man for 


| 2 cauſe of which he hath not the legal cognizance, the 
party may have an action againſt him at common law, 


and he is alſo liable to be indicted at the ſuit of the 
kings. 75 | | | 

| Heavy as the penalty of excommunication is, conſi- 
dered in a ſerious light, there are, notwithſtanding, 
many obſtinate or profligate men, who would deſpiſe the 
brutum fulmen of mere eccleſiaſtical cenſures, eſpecially 
when pronounced by a petty ſurrogate in the country, 
for railing or contumelious words, for non-payment of 
fees, or coſts, or for other trivial cauſes. The conunon 
law therefore compaſſionately ſteps into the aid of the ec- 
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eleſiaſtical juriſdiction, and kindly' lends a ſupporting 
hand te an otherwiſe: tottering authority. Imitating 
herein the policy of our Britiſh, anceftors, among whom, 
according to Caefar®, whoever were interdicted by the 
Druids from their ſacrifices, jn xuners; impiorum ar 
«  ſceleratorum ſiabentur ad iir omnes decedunt, aditum 
« corum ſermonemgie defugiuitt, ne quid e cuntagione in · 
% commodi gccipi nt argue: its: petentibus. ſus rodilitur; 
1% neque ones ullus cammumicajt un: And ſo with. us by 
the common law an excommunicated perſon is diſabled 


to. do any act, that is required to be done by one that is 


probus et legalis home, He camot ſerve upon juries, 
cannot be 4a , witneſs in any caurt, and, which-is the 
worſt of all, cannot bring an action, either real or per- 
ſonal, to recover lands or money due to.him?. Nor is 
th.s the whole : for if, within forty days aſter the ſen- 
tence has been publiſhed in the church, the offender 


does not ſubinit and-abide by the ſentence of the ſpirit- 


ual court, the. biſhop may certify fuch contempt to the 
king in chancery. Upon which there iſſues out a writ 
to the ſheriff of the county, called, from the biſhop's 
certificate, a /ignificavit ;.,or ſrom its effects a writ de 
excommunicato capiendo { and the ſheriff ſhall thereupon 
take the offender, and imprifen him in the county gaol, 
till he is reconciled to the church, and ſuch reconeilia- 
tion certified hy the biſhop ; upon which another writ, 
de excommunicate deliberando, iſſues out of chancery to 
deliver and releaſe hima. This proceſs ſeems founded 
on the charter of ſeparation (ſo often referred to) of 
William the conqueror, Si aliguis per ſuperbiam elutus 
« ad juſtitiam epiſcopalem wenire naluerit, voce tur ſemel, 
« ſecunda, et. tertis: quod: fi nec fic ad emendationem 


% wvenerit, excommunicetur ;. et, fi opus fuerit, ad hoc 


« windicandum. fortitudo et juſtitia regis frue wicecomitis 
% adhibeatur. And in caſe of ſubſtraction of tithes, 
2 more ſummary and expeditious aſliſtance is given by 
the ſtatutes of 27 Hen. VIII. c. 20. and 32 Hen. VIII. 
c. 7. which enact, that upon complaint of any contempt 

or miſbzhaviour to the ecclefiaſtical judge by the de- 
ſendant in any ſuit for tithes, any privy. counſellor, or 


* de bello Gall, J. 6. 8 F. N. B. 62. 
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two juſtices of the peace (or, in caſe of diſobedience to 
a definitive ſentence, any two juſtices of the peace) may 
commit the party to priſon without bail or mainprize, 
till he enters into a recognizance with ſufhcient ſure: 
ties to give due obedience to the proceſs and ſentence 
of the court. Theſe timely aids, which the cominon 
and ſtatute laws have lent to the eccleſiaſtical juriſdic- 
tion, may ſerve to refute that ground leſs notion which 
ſome are too apt to entertain, that the courts of Weſt- 
uwinſter-ha]{ are at open variance with thoſe at doctor's 
commons. It is true that they are ſometimes obliged to 
uſe a parental authority, in correcting the exceſſes of 
theſe inferior courts, and keeping them within their le- 
gal bounds; but, on the other hand, they afford them a 
_ parental aſliſtance in repreſſing the inſolence of contuma- 
cious, delinquents, and reſcuing their juriſdiQtion from 
that contempt, which for want of ſufficient compulſive 
powers would otherwiſe be ſure to attend it. | 
II. I am next to conſider the injuries cognizable in the 
court military, or court of c/ivalry, The juriſdiction of 
which is declared by ſtatute 13 Ric. II. c. 2. to be this: 
« that it hath cognizance of contracts touching deeds 
of arms or of war, out of the realm, and alſo of 
« things which touch war within the realm, which 
„ cannot be determined or diſcuſſed by the common 
law; together with other uſages and cuſtoms to 
« the ſame matters appertaining.” So that wherever 
the common law can give redreſs, this court 'hath no 
juriſdiction: which has thrown it entirely out of uſe as 
to the matter of contracts, all ſuch being uſually cogniz- 
able in the courts of Weſtminſter-hall, if not directly, 
at leaſt by fiction of law: as if a contract be made at 
Gibraltar, the plaintiff may ſuppoſe it made at North- 
ampton; for the locality, or place of making it, is of 
no conſequence with regard to the validity of the con- 
tract. | = 
The words, © other nſages and cuſtoms,” ſupport the 
claim of this court, 1. To give relief to ſuch of the 
nobility and gentry as think themſelves aggrieved in 
matter of honour ; and 2. To keep up the diſtinction 


of degrees and quality, Whence it follows, that the 
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civil juriſdiction of this court of chivalry is principally 
in two points; the redreſſing injuries of honour, and 
correcting encroac ments in matters of coat-armour, 
precedency, and other diſtinctions of families. i 
As a court of honour, it is to give ſatisfaction to all 
ſuch as are aggrieved in that point; a point of a nature 
ſo nice and delicate, that its wrongs and injuries eſcape 
the notice of the common law, and yet are fit to be re- 
dreſſed ſomewhere. Such, for inſtance, as calling a 
man a coward, or giving him the lie; for which, as 
they are productive of no immediate damage to his per- 
ſon or property, no action will lie in the courts at Weſt» 
minſter: and yet they are ſuch injuries as will prompt 
every man of ſpirit to demand ſome honourable amends, 
which by the ancient law of the land was appointed to 
be given in the court of chivalrya. But modern reſolu- 
tions have determined, that how much ſoever ſuch a 
juriſdiction may be expedient, yet no action for words 
will at preſent lie thereinb. And it hath always been 
moſt clearly holdene, that as this court cannot meddle 
with any thing determinable by the common law, it 
therefore can give no pecuniary ſatisfaction or damages; 
inaſmuch as the quantity and determination thereof is 
ever of common law cognizance. And therefore this 
court of chivalry ean ar moſt only order reparation in 
point of honour ; as, to compel the defendant mendacium 
ſibi ipſi imponere, or to take the lie that he has given up- 
on himſelf, or to take ſuch other ſubmiſſion as the laws 
of honour may required. Neither can this court, as to 
the point of reparation in honour, hold plea of any 
ſuch word, or thing, wherein the party is relievable by 
the courts of common law. As if a man gives another 
a blow, or calls him thief or murderer ; for in both 
theſe caſes the common law has pointed out his proper 
remedy by action. 4 i | 


„ ® Year book, 37 Hen, VI. 2 Hawk, P. C. rx, | 

21, Selden of duels, c. 10. Hal, © Hal. hiſt. C. L. 37. 

hiſt, C. L. 37. | 4 1 Roll. Abr. 28. 
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As to the other point of its civil juriſdiction, the re- 
dreſſing of ineroachments and uſurpations in matters of 
heraldry and coat-armour: it is the buſineſs of this 
court, aecording to ſir Matthew Hale, to adjuſt the right 
of armorial enfigns, bearings, creſts, ſupporters, pen- 
nons, &c; and alſo rights of place or precedence, 
where the king's patent or act of parliament (which 
cannot be overruled hy this court) have not already 

determined it. | 
I be proceedings in this court are by petition, in a 
ſummary way; and the taial not by a jury of twelve 
men, but by witneſſes, or by combate. But as it cannot 
impriſon, not being a court of record, and as by the 
reſolutions of the ſuperior courts it is now confined to ſo 
narrow and reſtrained a juriſdiction, it has fallen into 
contempt and diſuſe. The marſhalling of coat-armour, 
which was formerly the pride and ſtudy of all the beſt 
families in the kingdom, is now greatly diſregarded ; 
and has fallen into the hands of certain officers and at- 
_ tendants upon this court, called heralds, who conſider 
it only as a matter of lucre and not of juſtice : where- 
dy ſuch falſity and confuſion have crept into their re- 
cords, (which ought to be the ſtanding evidence of fa- 
milies, deſcents, and coat-armour) that though formerly 
ſome credit has been paid to their teſtimony, now even 
their common ſeal will not be received as evidence in 
any court of juſtice in the kingdom. But their original 
viſitation books, compiled when progreſſes were ſolemnly 
and regularly made into every part of the kingdom, to 
inquire into the ſtate of families, and to regiſter fuch 
marriages and deſcents as were verified to them upon 
oath, are allowed to be good evidence of pedigrees. 
And it is much to be wiſhed, that this practice of viſt- 
tation at certain periods were revived ; for the failure 
of inquiſitions poſt mortem, by the abolition of military 
tenures, eombined with the negligence of the heralds in 
omitting their uſual: progreſſes, has rendered the proof 


of a modern deſcent, for the recovery of an eſtate or 
\ 1 R # : i : 
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ſucceſſion to a title of honour, more difficult than that 
of an ancinet, This will be indeed remedied for the 
future, with reſpe& to claims of peerage, by a late 
ſtanding order" of the houſe of lords ; directing heralds 
to take exact accounts and preſerve regular entries of 
all peers and peereſſes of England, and their. reſpective 
deſcendants ; and that an exact pedigree of each peer 
and his family ſhall, on the day of his firſt adm iſſion, be 
delivered to the houſe by garter, the principal king at 
arms. But the general inconvenience, affecting more 
private ſucceſlions, ſtil] continues without a remedy, 
III. Injuries. cognizable by the courts maritime, or ad- 
miralty courts, are the next object of our inquiries. 
Theſe courts have juriſdiction and power to try 
and determine all maritime cauſes; or ſuch injuries, 
which, though they are in their nature of common lau 
cognizance, yet being committed on the high ſeas, out 
of the reach of our ordinary courts of juſtice, are there- 
fore to be remedied in a peculiar courts of their own, 
All admiralty cauſes muſt be therefore cauſes ariſin 
wholly upon the ſea, and not within the — of 
Ahy county). For the ſtatute 13 Ric. IL. c. g, direct 
that the admiral and his deputy ſhall not meddle with 
any thing, but only things done upon the ſea; and the 
ſtatute 15 Ric. II. c. 3. declares that the court of the ad- 
miral hath no manner of cognizance of any contract, 
or of any other thing, done within the body of any 
county, either by land or by water; nor of any wreck 
of the ſea : for that muſt be caſt on land befure it be · 
comes a wrecki, But it is otherwiſe of things fotfam, 
fjetſam, and ligan ; for over them the admiral hath juriſ- 
diction, as they are in and upon the ſeak. It part of any 
contract, or other cauſe of action, doth ariſe upon the ſea, 
and; part upon the land, the common law excludes the 
admiralty court from its juriſdiQtion ; for, part belonging 
properly, to one cognizance and part, to. another, the 
common or general law takes place of the particular! 
„ 11 May, 1767. & 5 Rep. 106. 
J Co. Litt. 260. Hob. 79, Co. Litt. 261, | 
« See book I, ch, 84. ; 
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Thereforethough pure maritime acquiſitions, which are 
earned and become due on the high ſeas, as ſeamen's 
wages, are one proper object of the admiralty juriſdicti- 
on, even though the contract for them be made upon 
land m; yet, in general, if there be a contract made in 
England and to be executed upon the feas, as a charter 
party or covenant that a ſhip ſhall fail to Jamaica, or 
ſhall be in fuch a latitude by ſuch a day; or a contract 
made upon the ſea to be performed in England, as a 
bond made on ſhipboard. to pay money in London or the 
like; theſe kinds of mixed contracts belong not to the 
admiralty juriſdiftion, but to the courts of common law =, 
And indeed it hath been farther holden, that the admi. 
ralty court cannot hold plea of any contract under ſeals, 
And alſo, as the courts of common law have obtained 
a concurrent juriſdiction with the court of chivalry with 
regard to foreign contracts, by ſuppoſing them made in 
England; ſo it is no uncommon thing for a plaintiff to 
ſeign that a contract, really made at ſea, was made at 
the royal exchange, or other inland place, in order to 
draw the cognizance of the ſuit from the courts of admi- 
ralty to thoſe of Weſtminſter-hall v. This the civilians 
exclaim againſt loudly, as inequitable and abſurd; and 
ſir Thomas Ridley 4 hath very gravely proved it to be 
impo.lible, for the ſhip in which ſuch- cauſe of action 
ariſes to be really at the royal exchange in Cornhill. 
Hut our lawyers juſtify this fiction, by alledging (as be- 
fore) that the locality of ſuch contracts is not at all eſ- 
ſential to the merits of them; and that learned civilian 
himſelf ſeems to have forgotten how much ſuch fictions 
are adopted and encouraged in the Roman law: that a 
{on killed in battle is ſuppoſed to live for ever for the be- 
nefit of his parents ; and that, by the fiction of poffli- 
ninium and the leæ Cornelia, captives, when freed from 
bondage, were held to have never been priſoners *, and 
ſuch as died in captivity were ſuppoſed to have died in 
their own country*. | 


=» x Ventr. 146. View of the civil law, b. 

* Hob. 12. Hal. hiſt, C. L. 3. p. 1. F. 3. | 
150 | : Infl, 1. tit. 25, 
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Where the admiral's court hath not original juriſdic- 
tion of the cauſe, though there ſhould uit in ĩt a queſ- 
tion that is proper for the cognizance of that court, yet 
that doth not alter nor take away the excluſive juriſdiQi- 


on of the common law”. And ſo, vice verſa, if it | 


hath juriſdiction of the original, ic hath alſo juriſdiction 
of all conſequential queſtions, though properly determi- 
 nable at common law a. Wherefore, among other rea- 
ſons, a ſuit for beaconage of a beacon ſtanding on a rock 
in the ſea may be brought in the court of admiralty, the 
admiral having an original juriſdiction over beacons v. 
In caſe of prizes alſo in time of war, between our own 
nation and another, or between two other nations, 
which are taken at ſea, and brought into our ports, 
the courts of admiralty have an undiſturbed and exclu- 
five juriſdiction to determine the ſame according to the 
law of natious *. 5 8 
The proceedings of the courts of admiralty bear much 
reſemblance to thoſe of the civil law, but are not en- 
tirely founded thereon : and they likewiſe adopt and 
make uſe of other laws, as occaſion requires; ſuch as 
the Rhodian laws and the laws of Olerony. For the 
law of England, as has frequently been obſerved, doth 
not acknowledge or pay any deference to the civil law 
conſidered as ſuch ; but merely permits its uſe in ſuch 
caſe where it judged its determinations equitable, and 
therefore blends it, in the preſent inſtance, with other 
marine laws: the whole being correQed, altered, and 


amended by acts of parliament and common uſage ; fo 


that out of this compoſition a body of juriſprudence is ex- 
tracted, which owes its authority only to its reception 
here by conſent of the crown and people. The firſt 
proceſs in theſe courts is frequently by arreſt of the de- 
fendant's perſon * ; and they alſo take recognizances or 
ſtipulation of certain fidejuſſors in the nature of bail -, 


» Comb. 462. | Litt, 11. | 
v 13 Rep. 53. 2 Lev, 25, * Clerke prax. cur, adm. 5. 
Hardr, 183. 13. 
» 3 Sid, 158, 4 Ibid. S. 143. 1 Roll. Abr. 
* 2 Show, 232. Comb. 474. 521. Raym, 78. Lord Raym, 
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and in caſe of default may impriſon both them and their 
principal *.. They may alſo fine and imprifon for a con- 
tempt in the face of the court ©. And all this is ſup- 
ported by. immemorial uſage, grounded on the neceſſity 
of ſupporting a juriſdiction ſo extenſive 4; though op- 
poſite to the uſual doctrines of the common law: theſe 
being no courts of record, becauſe in general their pro- 
ceſs 1s much conformed to that of the civil la. 
VIV. I am next to conſider ſuch injuries as are cogniza- 
ble by the courts. of the common law. And herein I 
ſhall for the preſent only remark, that all poſſible inju- 
ries whatſoever, that did not fall within the excluſive 
cognizance-of either the eccleſiaſtical, military, or ma- 
ritime tribunals, are for that very reaſon within the cog- 
nizance of the common law courts of juſtice. For it it 
a ſettled and invariable principle in the laws of England, 
that every right when withheld muſt have a remedy, 
and every injury its proper redreſs. The definition and 
explication of theſe numerous injuries, and their reſpec- 
tive legal remedies, will employ our attention for many 
ſubſequent chapters. But, before we conclude the 
preſent, I ſhall juſt mention two ſpecies of injuries, 
which will properly fall now within our immediate con- 
ſideration: and which are. either when juſtice is de- 
layed by an inferior court that has proper cognizance of 
the cauſe; or, when ſuch inferior court takes upon 
irſelf to examine a cauſe and decide the merits without 
a legal authority. e (375957 Of (SY GE SPEER 
1. The firſt of theſe injuries, refuſal or neglect of 
juſtice, is remedied either by writ of procedendo, or of 
| mandamus. A 'writ of procedendo ad judicium, ſues 
out of the court ef chancery, where judges of any ſub- 
ordinate court de delay the parties; fer that they will 
not give judgment, either on the one fide or the other, 
when they ought ſe to do. In this caſe a writ of proce 
dendo ſhall be awarded, commanding them in the king's 
name to proceed to judgment; but without ſpecifying 
any particular judgment, for that (if erroneous) may 


b Roll. Abr. 531. Godb, 4 1 Keb. 552. 
193. 266. © Bro, Abr. t. crrer. 177. 
1 Ventr. 1. | 
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be ſet afide in the courſe of appeal, or by writ of error 
_ or falſe judgment: and, upon farther neglect or refuſal, 

the judges of the inferior court may be puniſhed for their 
contempt,” by writ of attachment returnable in the king's 
bench or common pleas .. 1 6 

A writ.of mandamus is, in general, a command ifſu- 
ing in the king's name from the court of king's bench, 
and directed to any | perſon, corporation, or inferior 
court of judicature within the king's dominions, requir- 
ing them to do ſome'parvicular thing therein ſpecified, 
which appertains- to their office and duty, and which 
theicourt of king's bench has previouſly determined, or 
at leaſt ſuppoſes, to be conſonant to right and juſtice. 
It is a high prerogative writ, of a moſt extenſively reme- 
dial nature: and may be iſſued in ſome caſes where the 
party hath a riglit to have any thing done, and hath no 
other ſpecific means of compelling irs performance, A 
mandamus therefore lies to compel the admiſſion or reſto- 
ration of the party applying, to any office or franchiſe 
of a-public nature, whether ſpiritual or temporal ; to 
 academical degrees; to the uſe of a meeting-houſe; 
c. it lies for the production, inſpection, or delivery of 
public books and papers: for the ſurrender of the regalia 
of a corporation; to oblige bodies corporate to affix 

their common ſeal ; to compel the holding of a court ; and 
for an infinite number of other purpoſes, which it is im- 
poſſible to recite minutely, But at preſent we are more 
particularly to remark, that it iſſues to the judges of any 
inferior court, commanding them to do juſtice according 
to the powers of their office, whenever the ſame is delay- 
ed. For it is the peculiar buſineſs of the court of kings 
bench to ſuperiatend all inferior tribunals, and therein 
to inforce the due exerciſe of thoſe judicial or miniſterial 
powers, withwhich the crown or legiſlature have inveſt- 
ed-theur: and this, not only by reſtraining their exceſſes, 
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but alſo by quickening their negligence, and obviating 
their denial of juſtice. A mandamus may therefore be 
had to the courts of the 'city of London, to enter u 

judgment © ; to the ſpiritual courts to grant an adwinil. 
tration, to ſwear a church- warden, and the like. This 
writ is grounded on a ſuggeſtion, by the oath of the par- 
ty injured, of his own right, and the denial of juſtice 
below: whereupon, in order more fully t) ſatisfy the 
court that there is a probable ground for ſuch interpoſi- 
tien, a rule is made (except in ſome peneral caſes, 
| where the probable ground is manifeſt) directing the 
party complained of to ſhew cauſe why a writ of man- 
damus ſhould not iſſue : and, if he 7 Gull no ſufficient 
cauſe, the writ itſelf is iſſued, at firſt in the alternative, 
either to do thus, or ſignify ſome reaſon to the contra- 
ry; to which a return, or anſwer, muſt be made at 
a certain day, And, if the inferior judge, or other 
perſon to whom the writ is directed, returns or ſigni- 
lies an inſufficient reaſon, then there iſſues in the ſecond 
place a peremptory mandamus, to do the thing abſolute- 
ly ; to which no other return will be admitted, but a 
certificate of perfect obedience and due execution of the 
writ, If the inferior judge or other perſon makes no 


return, or fails in his reſpect and obedience, he is pu- 


niſhable for his contempt by attachment. But, if he, 
at the firſt, returns a ſufficient cauſe, although it ſhonld 
be falſe in fact, the court of king's bench will not try 
the truth of the fact upon affidavits ; but will for the 
preſent believe him, and proceed no farther on the 
mandamus. But then the party injured may have an 
action againſt him for his falſe return, and (if found to 
be falſe by the jury) ſhall recover damages equivalent 
to the injury ſuſtained ; together with a peremptory man- 
damus to the defendant to do his duty, I hus muck 
for the injury of neglect or refuſal of juſtice. 

2. The other injury, which is that of encroachment 
of juriſdiction, or calling one coram non fudice, to an- 
ſwer in a court that has no legal cogiizance of the 
. cauſe, is alſo a grievance, for which the common law 


has provided a remedy by the writ of proſhilition. 
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A Prohibition is a writ. iſſuing properly only out of 
the court of king's bench, being the king's prerogative 
writ ; but, for the furtherance of juſtice; it may now 
alſo be had in ſome caſes. out of the court of chanoery h, 
common .pleas i, or exchequer * ; directed to the judge 
and parties of a ſuit in any inferior court, commanding 
them to ceaſe from the proſecution thereof, upon a 
ſuggeſtion that either the cauſe originally, or ſome 
collateral matter ariſing therein, does not belong to 
that juriſdiction, but to the cognizance of ſome other 
court. This writ may iſſue: either to inferior courts 
of common Jaw; as, to the courts of che counties pala- 
tine or principality of Wales, if they hold plea of land 
or other matters not lying within their reſpective fran- 
chiſes ! ; to the county-courts or courts- baron, where 
they attempt to hold plea of any matter of the value of 
forty ſnillings m: or it may be directed to the courts 
chriſtian, the univerſity courts, the court of chivalry, 
or the court of admiralty, where they concern them- 
ſelves with any matter not within their juriſdiction; 
as if the firſt ſhould attempt to try the validity of a cuſ- 
tom pleaded, or the latter a contra&t made or to be ex- 
-ecuted within this kingdom. Or, if, in handling of 
matters clearly within their cognizance, they tranſgreſs 
the bounds preſcribed to them by the laws of England; 
as where they require two witneſſes to prove the pay- 
ment of a legacy, of tithes n, or the like; in ſuch 
caſes alſo a prohibition will be awarded, For, as the 
fact of ſigning a releaſe, or of actual payment, is not 
properly a ſpiritual queſtion, but only allowed to be 
decided in thoſe courts, becauſe incident or acceſſory 
to ſome original queſtion clearly within their juriſdie- 
tion; It ought therefore, where the two laws differ, 
to be decided not according to the ſpiritual, but the 
temporal law ; elfe the ſame queſtion might be de- 
termined different ways, according to the court in which 
the ſuit is depending: an impropriety, which no wiſe 
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overnment can or ought to endure, and which is there- 
4 of prohibition. And if either the judge 
or the party ſhall proceed after ſuch prohibition, an at- 
tachment may be had againſt them, to puniſh them 
for the contempt, at the diſcretion of the court that 
awarded it; and an action will lie againſt them, to 


repair the party injured in damages. 


long as the idea continued among the clergy, that 
the eccleſiaſtical ſtate was wholly independent of the 
civil, great ſtruggles were conſtantly maintained be- 
tween the temporal courts and the ſpiritual, concern- 
ing the writ of prohibition and the proper objects of it ; 
even from the time of the conſtitutions of Clarendon, 
made in oppoſition to the claims of archbiſhop. Becker 
in 10 Hen, II. to the exhibition of certain articles of 
complaint to the king by archbiſhop Bancroft” in 3 Jac. 
I. on behalf of the eccleſiaſtical courts : from which, 
and from the anſwers to them ſigned by all the judges 
of Weſtminſter hall e, much may be collected con- 
cerning the reaſons of granting and methods of proceed 
ing upon prohibitions, A ſhort ſummary of the latter 
is as follows. The party aggrieved in the court below 
applies to the ſuperior court, ſetting forth in a ſuggeſ- 
tion upon record the nature and cauſe of his complaint; 
in being drawn ad aliud examen, by a juriſdiction or 
manner of proceſs diſallowed by the laws of the king- 
dom: upon which, if the matter alleged appears to 
the court to be ſufficient, the writ of prohibition im- 
mediately iſſues ; commanding the judge not to hold, 
and the party not to proſecute, the plea. But ſome- 
times the point may be too nice and doubrful to be de- 
cided merely upon a motion: and then, for the more 
ſolemn determination of the queſtion, the party ap- 
plying for the prohibition is directed by the court to 
declare in prohibition ; that is, to proſecute an action, 
by filing a declaration, againſt the other, upon a ſup- 
poſition or fiction (which is not traverſable*, that he 
has proceeded in the ſuit below, notwithſtanding the 
writ of prohibition, And if, upon demurrer and argu- 
ment, the court ſhalf finally be. of opinion, that the 
matter ſuggeſted is a — and ſufficient ground of 
| 2 | 
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prohibition in point of law, then judgment with no- 
minal damages ſhall be given for the party complain- 
ing, and the defendant, and alſo the inferior court, 
ſhall be prohibited from proceeding any farther. On 
the other hand, if the ſuperior court ſhall think it no 
competent ground for reſtraining the inferior juriſdic- 
tion, then judgment ſhall be given againſt him who 
applied for. the. prohibition in the court above, and a 
writ of conſultation ſhall be awarded ; ſo called, be- 
cauſe, upon deliberation and conſultation had, the 
judges find the prohibition to be ill-founded, and there- 
fore by this writ they return the cauſe to its original 
juriſdiction, to be there determined, in the inferior 
court. And, even in ordinary caſes, the writ of pro- 
hibition is not abſolutely final and concluſive, For, 
though the ground be a proper one in point of /aw, 
for granting the prohibition, yet, if the fad that gave 
riſe to it be afterwards falſified, the cauſe ſhall be re- 
manded to the prior juriſdiction. If, for inſtance, a 
cuſtom: be-pleaded in the ſpiritual court; a prohibi-. 
tion ought to go, becauſe that court has no authority 
to try it: but, if the fact of ſuch a cuſtom-be brought 
to a competent trial, and be- there found falſe, a writ 
of conſultation will be granted. For this purpoſe the 
party prohibited may appear to the prohibition, and 
take a declaration, (which, muſt always purſue the 
ſuggeſtion) and ſo plead to iflue upon it; denying the 
contempt, and traverſing the cuſtom upon which the 
, Prohibition was grounded: and, if that iſſue be found 

for the defendant, he ſhall then have a writ of conſul- 
tation, I he writ of conſultation may alſo be, and is 
frequently, granted by the court without any action 
brought; when, after a prohibition iſſued, upon more 
mature conſideration the court are of opinion that the 
matter ſuggeſted is not a good and ſufficient ground 
to ſtop the proceedings below. Thus careful has the 
law been, in compelling the inferior courts to do am- 
ple and ſpeedy juſtice; in preventing them from 
tranſgreſſing their due bounds ; and in allowing them 
the undiftarbed cognizance of ſuch cauſes as by right, 
founded 01 the uſage of the kingdom or act of parlia- 
ment, do properly belong to their juriſdidion. | 
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CHAPTER THE EIGHTH. 


Or WRONGS, AND TRzI1R REMEDIES, 
RESPECTING THE RIGHTS or PERSONS. 


HE former chapters of this part of our com- 
mentaries having been employed in deſcribing the 
feveral methods of redreſſing private wrongs, either by 
the mere act df the parties, or the mere operation of 
law ; and” in treating of the nature and ſeveral ſpecies 
of courts ;- together with the cognizance of wrongs or 
injuries by private or ſpecial tribunals, and the public 
eccleſiaſtical, military, and maritime juriſdictions of 
this Kingdom; I come now to conſider at large, and 
in a more particular manner, the reſpective remedies 
in the public and general courts of common law, for 
injuries or private wrongs of any denomination whatſo- 
ever, not excluſively appropriated to any of the former 
tribunals. And herein I ſhall; firſt, define the ſeveral 
injuries cognizable by the courts of common law, with 
the reſpective remedies applicable to each particular in- 
jury: and ſhall, ſecondly, deſcribe the method of pur- 
fuing and obtaining theſe remedies in the ſeveral courts. 270 
F irſt then, as to the ſeveral injuries cognizable by the 
courts of common law, with the reſpective remedies ap- 
plicable to each particular injury.” And, in treating of 
theſe,” I ſhall at preſent confine myſelf to ſuch wrongs 
as may be committed in the mutual intercourſe between 
ſubject and ſubject; which the king as the fountain of 
juſtice is officially bound to redreſs in the ordinary forms 
of law: reſerving ſuch injuries or encroachments as 
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may occur between the crown and the ſubject, to be 
diſtinctly conſidered hereafter, as the remedy in ſuch 
caſes is generally of a peculiar and eccentrical nature. 
Now, fince all wrong may be conſidered as merely a 
238 of right, the plain natural remedy for every 
pecies of wrong is the being put in poſſeſſion of that 
right, whereof the party injured is deprived. This 
may either be effected by a ſpecific delivery or reſtora- 
tion of the ſuhjed᷑ · matter in diſpute to the legal owner; 
as when lands or perſonal chattels are unjuſtly withheld 
or invaded; or, where that is not a poſſible, or at leaſt 
not an adequate remedy, by making the ſufferer a 
pecuniary ſatisfaction in damages; as in caſe of aſſault, 
breach of contract, &c to which damages the party 
Injured has acquired an ir complete or inchoate right, the 
inſtant he receives tbe. injury * ; though ſuch right be 
not fully aſcertained till they are aſſeſſed by the inter- 
vention of the law. The inſtruments whereby this re- 
medy is obtained (which are ſometimes conſidered in the 
light of the remedy wal are a diverſity of ſuits and 
actions, which are defined by the mirror » to be * the 
% lawful demand of one's right: or as BraQton and 
Fleta expreſs it, in the words of Juſtinian ©, jus proſe- 
guendi. in judicio quad alicui debetur. hes 
The Romans introduced, pretty early, ſet forms for 
actions and ſuits in their law, after the example of the 
Greeks ; and made it a rule, that each injury ſhould be 
redreſſed by its proper remedy only. 4&jones, ſay 
% the pandects, compoſitae ſunt, quibus inter ſe homines 
« Aiſceptarent; quas actiones, ne populus prout wellet in- 
_« flitueret, certas ſolenneſque efſe woluerunt dl.“ The 
forms of theſe aQions were originally preſerved in the 
books of the pontifical.college, as choice and ineſtimable 
ſecrets ; till one Cneius Flavius, the ſecretary of Appius 
Claudius, ſtole a eqpy and publiihed them to the people . 
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The concealment was ridieulous: but the eſtabliſhment 
of ſome ſtandard was undoubtedly neceſſary, to fix the 
true ſtate of à queſtion of right; leſt in a long and ar- 
bitrary proceſs it might be thiſted continually, and be 
at length no longer diſcernible. Or, as Cicero expreſſes 
it f, ** ſunt jura, ſunt formulae, de omnibus rebus conſti- 
tutae, ne quis aut in genere injuriae, aut in ratione 'atti- 
&« onis, errare pofſit. Expreſſae enim ſunt ex uniuſcujuſ- 
% ge damno, dolore, incommodo, calamitate, injuria, 
<« publicae a praetore formulae, ad quas privata lis accom- 
„ modatur,” And in the ſame manner our BraQon, 
ſpeaking of the original writs upon which all our actions 
are founded, declares them to be fixed and immutable, 
unleſs by authority of parliaments. And all the mo- 
dern legiſlators of Europe have found it expedient, from 
the ſame reaſons to fall into the ſame or a ſimilar method. 
With us in England the ſeveral ſuits, or remedial inſtru- 
ments of juſtice, are from the ſubject of them diſtin- 
28 into three kinds; actions per ſonal, real, and 
mi lt. 4 Dy | 
Perſonal actions are ſuch whereby a man claims a 
debt, or perſonal duty, or damages in lieu thereof: 
and, likewiſe, whereby a man claims a ſatisfaction in 
damages for ſome injury done to his perſon or property. 
The | enim are {aid to be founded on contracts, the 
latter upen torts or wrong: and they are the fame which 
the civil law calls acłiones in perſonam, quae adverſus 
eum intenduntur, qui ex cuntractu vel delicto gbligntus 
« ęſt aliquid dare wel concetere v. Of the former na- 
ture are all actions upon debt or promiſes ; of the lat- 
ter all actions for treſpaſſes, nuſances, aſſaults, defama- 
tory words, and the like. c 5 
Real actions, (or, as they are called in the mirror i, 
feodal actions) which concern real property only, are 
ſueh whereby the plaintiff, there called the demandant, 
claims title to have any lands or tenements, rents, com- 


* Pro, Qu. Roſcio. S. 8. nullatenus mutari porerint abſque 
* Sunt quoedam brevia for» conſenſu et voluntate eorum. . 
mata ſuper certis caſibus de curſu, de exceptionibus. c. 17. §. 2.0 
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mons, or other hereditaments, in fee-ſimple, fee-tail, 
or for term of liſe. By theſe actions formerly all diſ- 
putes concerning real eſtates were decided; but they 
are now pretty generally laid aſide in practice, upon 
account of the great nicety required in their manage- 
ment, and the inconvenient. length of their proceſs : a 
much more expeditious method of trying titles being 
fince introduced, by other actions perſonal and mixed. 
Mixed actions are ſuits partaking of the nature of the 
other two, wherein ſome real property is demanded, and 
alſo perſonal damages for a wrong ſuſtained, As for 
inftance, an action of waſte : which is brought by him 
who hath the inheritance, in remainder or reverſion, 
againſt the tenant for life, who hath committed waſte 
therein, to recover not only the land waſted, which 
would make it merely a real action; but alſo treble da- 
mages, in purſuance of the ſtatute of Gloceſter *, which 
is a perſonal recompence; and ſo both, being joined to- 
gether, denominate it a mixed action. ; "= 
Under theſe three heads,mpey,fpecies of remedy by 
ſuit or action in the courts of common law be comprized. 
But in order effectually to apply the 1emedy, it is firſt 
neceſſary to aſcertain the complaint. I proceed there- 
fore now to enumerate the ſeveral kinds, and to inquire 
into the reſpective natures, of all private wrongs, or ci- 
vil injuries, which may be offered to the rights of ei- 
ther a man's perſon or his property ; recounting at the 
ſame time the reſpective remedies, which are furniſhed 
by the law for every infraction of right, But I muſt 
| firſt beg leave to premiſe, that all civil injuries are of 
two kinds, the one without force or violence, as ſlander 
or breach of contract; the other coupled with force and 
violence, as batteries, or falſe impriſonment l. V hich 
latter ſpecies ſavour ſomething of the criminal kind, be- 
ing always attended with ſome violation of the peace; 
for which in ſtrictneſs of law a fine ought to be paid to 
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the king, as well as a private ſatisfaction to the party 
injured n. And this diſtinction of private wroags, into 
injuries with and without force, we ſhall find to run 
through all the variety of which we are now to treat. 
In conſidering of which, I ſhall follow the ſame method 
that was robe Ao with regard to the diſtribution of right : 
for as theſe are nothing elſe but an infringement or 
breach of thoſe rights, Which we have before laid down 
and explained, it will follow that this negative ſyſtem, 
of wrongs, muſt correſpond and and tally with the for- 
mer ks ſyſtem, of rights. As therefore we di- 
vided n all rights into thoſe of perſans, and thoſe of 
things, ſo we mult make the ſame general diſtribution of 
injuries into ſuch as affect the rights of perſons, and ſuch 
as affect the. rig/#s of propert /, | 
The rights of perſons, we may remember; were diſ- 
tributed into abſolute and relative : abſolute, which were 
ſuch as appertained and belonging to private men, con- 
ſidered merely as individuals, or ſingle perſons; and 
relative, which were incident to them as members of 
ſociety, and connected to each other by various ties and 
relations. And the abſolute rights of each individual 
were defined to be the right of perſonal ſecurity, the 
right of perſonal liberty, and the right of private pro- 
4 dong. ſo that the wrongs or injuries affecting them muſt 
conſequently be of a correſpondent nature. | 
I. As to injuries which affect the perſonal ſecurity of 
individuals, they are either injuries againſt their lives, . 
their limbs, their bodies, their health, or their reputa- 
tions. 
1. With regard to the firſt ſubdiviſion, or injuries 
affecting the life of man, they do not fall under our 
preſent contemplation; being one of the moſt atrocious 
ſpecies of crimes, the ſubject of the next book of our 
commentaries, | 
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2, 3. The two next {ſpecies of injuries, affecting the 


limbs or bodies of individuals, I ſhall conſider in one. 
and the ſame view. And theſe may be committed, 1. 


By threats and menaces of bodily hurt, through ſear of 
-which a man's buſineſs is interrupted. A menace 
alone, without a eonſequent inconvenience, makes not 
the injury; but, to complete the wrong, there muſt be 
both of them together . The remedy for this is pe- 
cuniary damages, to be recovered by action of re/paſs 
di et -armisP.z this being an inchoate, though not an 

abſolute, violence. 2. By afſault ; which is an attempt 


or offer to beat another, without touching him: as if 


one liſts up his cane, or his fiſt, in a threatening man- 
ner at another; or ſtrikes at him, but miſſes him ; this 
is an aſſault, inſultus, which F inch ? deſcribes. to be 
an un'awfſul ſetting upon one's perſon.” This alſo 


is an inchoate violence, amounting conſiderably higher 


than bare threats; and therefore, though no aQual 
ſuffering is proved, jet the party injured may have re · 
dreſs by action of treſpaſs vi et amis; wherein he 
mall recover damages as a compenſation for the injury. 
3. By battery : which is the unlawful beating of ano- 
ther, Ihe ieaſt touching of another's perſon wilfully, 
or in anger, is a battery; for the law cannot draw the 
line between different degrees of violence, and there- 
fore totally ,prohibits the firſt and loweſt ſtage of it: 
every man's per ſon being ſacred, and no other having 


a right to meddle with it, in any the ſlighteſt manner, 
And therefore upon a ſimilar principle the Cornelian - 


law de injuriis prohibited pulſation as well as verberation ; 
eee verberation, which was accompanied 
with pain, from pulſation which was attended with 


none r. But battery is, in ſome caſes, juſtifiable or 


lawful ; as where one who hath authority, a parent or 
maſter, gives moderate correction to his child, his 
ſcholar, or his apprentice, So alſo on the principle 
of ſelf-defence : for if one ſtrikes me firſt, or even 
only aſſaults me, I may ſtrike in my own defence ; 
and, if ſued for it, may plead ſon aſſault demeſne, or 
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that it was the plaintiff's own original aſſault that oc- 
caſioned it. So likewiſe in defence of my goods or 
poſſeſſion, if a man endeavours to.deprive me of them, 
1 may juſtiſy laying hands upon him to prevent him; 
and, in caſe he perliſts with violence, I may proceed 
to beat him away ſ. Thus too in the exercife of an 
office, as that of church! warden or beadle, 4 man 
may lay hands upon another to turn him out of church, 
and prevent his diſturbing the congregation “. And, 
if ſued for this or the like battery, he may ſet forth 
the whole caſe, and plead that he laid hands upon 
him gently, malliter manus impoſuit, for this purpoſe, 
On account. of theſe cauſes of juſtification, battery is 
defmed- to be, the unlawful beating of another; for 


which the remedy is, as for affault, by action of treſpaſs 


vi et armis : wherein the jury will give adequate da- 
mages. 4. By wounding which conſiſts in giving 


another ſome dangerous hurt, and is only an aggravated 
ſpecies of battery. 5. By mayhem + which is an injury 
ſtill mare atrocious, and conſiſts in violently depriving 


another of the-uſe of a member proper for his defence ' 
in fight. This is a battery, attended with this aggra-- 
vating circumſtance, that thereby the party injured is 


for ever difabled from making ſo good a defence- 


againſt future external injuries, as he otherwiſe 
might have.done. Among theſe defenſive members are 
reckoned nat only arms and legs, but a finger, an eye, 
and a foretooth t, and alſo ſome others v. Bur the loſs 
of one of the jaw-teeth, the ear, or the noſe, is no 
mayhem at common law ; as they can be of no uſe in 
1 The ſame remedial action of treſpaſs vi et 


armis lies alſo to recover damages for this injury, an 


injury, which (when wilful) no motive can juſtify, but 


neceſſary ſelf-preſervation. If the ear be eut off, tre- 
ble damages are given by ſtatute 37 Hen. VIII. c. 6. 


though this is not mayhem at common law. And here 
I muſt obſerve that for theſe four laſt injuries, aſſault, 
battery, wounding, and mayhem, an ind ictment may be 
brought as well as an action; and r both are 


accordingly proſeeuted; the one at the ſuit of the 
crown for the crime againſt the public ; the other 
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at the ſuit of the party injured, to make him a repara- 
tion in damages. 8 
4. Injuries, affecting a man's health, are where by 
any unwholeſome practices of another a man ſuſtains 
any apparent damage in his vigour or conſtitution, 
As by ſelling him bad proviſions or wine v. by the 
exerciſe of a noiſome trade, which inſects the air in 
his neighbourhood *; or by the neglect or unſkilful 
management of his phyſician, ſurgeon, or apothecary. 
For it hath been ſolemnly reſolved 7, that mala praxis 
is a great miſdemeſnor and offence at commen law, 
whether it be for curioſity and experiment, or by ne- 
- gle; becauſe it breaks the truſt which the party had 
placed in his phyſician, and tends to the patient's de- 
ſtruction. Thus alſo, in the civil law x, negle& or 
want of (kill in phyſicians or ſurgeons, © culpae adnu- 
te merantur ; veluti fi medicus curationem dereliquerit, 
% male quempiam ſecuerit, aut perperam'ei medicamentum 
% dederit.” Theſe are wrongs or injuries unaccom- 
panied by force, for which there is a remedy in da- 
mages by a ſpecial action of rre/paſs, upon the caſe. 
This action, of treſpaſs, or tranſgreſſion, on the caſe, is 
an univerſal remedv, given for all perſonal wrongs 
and injuries without force ; ſo called becauſe the plain- 
tiff 's whole caſe or cauſe of complaint is ſet forth at 
length in the origina! writ a. For though in general 
there are methods preſcribed and forms of actions 
previouſly ſettled, for 2 thoſe wrongs which 
moſt uſually occur, and in which the very act itſelf is 
immediately prejudicial or injurious to the plaintiff's 
perſon or property, as battery, non-payment of debts, 
del aining ones goods, or the like; yet where any 
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| ſpecial conſequential damage ariſes which could not 
be foreſeen and provided for in the ordinary courſe of 
_ juſtice, the party injured is allowed, both by common 
law and the ſtatute of Weſtm. 2. e. 24. to bring a ſpe- 
cial action on his own caſe, by a writ formed according 
to the peculiar circumſtances of his own particular 
grievance b, For wherever the common law gives a 
right or prohibits an injury, it alſo gives a remedy by 
action e; and therefore, whereyer a new injury is done, 
a new method of remedy muſt be purſued 4. And it 
is a ſettled diſtinction e, that where an act is done which 
is in itſelf an immediate injury to another's perſon or 
property, there the remedy is uſually by an action of 
treſpaſs vi et armis: but where there is no act done, 
but only a culpable omiſſion 3 or where the act is not 
immediately injurious, but only 3 conſequence and col- 
laterally z there no action of treſpaſs vi et armis will 
lie, but an action on the ſpecial caſe, for the-damages 
confequent on ſuch omiſſion or act. WE | 
5. Laſtly, injuries affecting a man's reputation or good 
name are, firſt, by malicious, ſcandalous, and flanderous 
words, tending to his damage and derogation, As if a 
man, maliciouſſy and falſely, utter any ſlander or falfe 
tale of another ; which may either endanger him in 
law, by impeaching him of ſome heinons crime, as to 
ſay that a man hath poiſoned another, or is perjured f, 
or which may exclude him from ſociety, as to charge 
him with having an infectious diſeaſe ; or which may 
' impair or hurt his trade or livelyhood, as to call a 
tradeſman a bankrupt, a phyſician a quack, or a law- 
yer a kna ve S. Words ſpoken in derogation of a peer, 
a judge, or other great officer of the realm, which are 
called ſcandalum magnatum, are held to be ſtill more. 
heinous ; and, though they be ſuch as would not be 
actionable in the caſe of a common perſon, yet when 
ſpoken in diſgrace of ſuch high and reſpectable cha- 
raters, they amount to an atrocious injury: which is 
redreſſed by an action on the caſe founded on many 
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antient ſtatutes *; as well on behalf of the crown, to 
inflict the puniſhment of impriſonment on the ſlan- 
derer, as on behalf of the party, to recover damages 
for the injury ſuſtained. Words alſo tending to ſcan- 
dalize a magiſtrate, or perſon in a public — ep. 
puted more highly injurious than when ſpoken of a 
private man k. It is ſaid, that formerly no actions 
were brought for words, unleſs the ſlander. was ſuch as 
(if true} would, endanger the life of the object of it!. 
But too great encouragement being given by this lenity 
to falſe and malicious ſlanderers, it is now held that for 
ſcandalous words of the ſeveral ſpecies before · menti- 
oped, (that may endanger a man by ſubjecting him to 
the penalties of the law, may exclude him from ſo- 
ciety, may impair his trade, or may affect a peer of 
the realm, a magiſtrate, or one in public truſt) an 

action on the caſe may be had, without proving any 
panicuFir damage to have happened, but merely upon 
the probability that it might happen. But with regard 
to words that do not thus apparently, and upon the 
ſace of them, import ſuch defamation as will of courſe 
be injurious, it is necefiary that the plaintiff ſhould 
aver — partioular damage to e ; which 
zs called laying his action with a per quod. As if ] ſay 
-that ſuch- a clergyman 1s a baſtard, he cannot for this 
bring any action againſt me, unleſs he can ſhew ſome 
fpecial loſs by it; in which caſe he may bring his action 
againſt me, for ſaying he was a baſtard, per quod he 
Joſt the preſentation to fuch a living ®; In like man- 
ner to flander another mans title, by ſpreading ſuch 
injurious reports, as, if true, would deprive him of his 
eſtate (as to call the iſſue in tail, or one who hath land 
by deſcent, a baſtard) is actionable, provided any ſpe- 
cial damage accrues to the proprietor thereby; as if 
the loſes an opportunity of ſelling the land a. But 
mere ſcurrility, or opprobrious words, which neither 
in themſelves import, nor are in fact attended with, any 
injurious effects, will not ſupport an action. So ſcandals, 
which concern matters merely ſpiritual, as to call a 


i Weſt, x, 3 Edw, 1.6. 34. 2 1 vent. 28. | 
Ric. II. c. 5, 12 Ric. II. 6. x1, ® 4 Rep. 17. 1 Lev. 248. 
* Lord Raym. 1369. ® Cro. Jac, 213. Cro, Eliz. 197. 


Ch. 8. 8 WO NYGS. 125 


man heretic or adulterer, are cognizable only in the 


eccleſiaſtical court? ; unleſs any temporal damage en- 


ſues, which may be a foundation for a per quod. Words 
of heat and paſſion, as to call a man rogue and rafcal, 


if productive of no ill conſequenee, and not of any of the 
dangerous ſpecies beſore-· mentioned, are not a ctionable: 
neither are words ſpoken in a friendly manner, as by 
way of advice, admonition, or concern, without an 

tincture or circumſtance of ill will: for, in both theſe 


caſes, they are not maliciouſly ſpoken, which is part of 


the definitien of ſlander v. Neither (as was formerly 
hinted d) are any reſlecting words made uſe of in legal 
proceedings, and pertinent to the cauſe in hand, a ſuf- 


ficient cauſe of action for ſhnder*. Alſo if the defen- 


dant be able to juſtify, and prove the words to be true, 
no action will lie, even though ſpecial damage hath en · 
ſued : for then it is no ſlander or falſe tale. As if J'can 
prove the tradeſman a bankrupt, the phyſieian a quack, 
the lawyer a knave, and the divine a heretic, this will 

deſtroy their reſpective actions: for though there may 


be damage ſufficient accruing from it, yet, if the fact be | 


true, it is damnum abſque injuria; and where there is no 
injury, the law gives no remedy. And this is agreeable 
to the reaſoning of the civil law: eum qui nocentem 
| *. infamat, non eſt aequum et bonum ob eam rem condemna- 
ri; delifa enim nicentium nota eſſe oportet et expedit.” 
A ſecond way of affecting a man's reputation is by 
printed or written libels, pictures, ſigns, and the like; 
which ſet him in an odious or ridieulous n light, and 
thcreby diminiſh his reputation. With regard to libels 
in general, there are, as in many other cafes, two reme- 


dies; one by ind ictment and another by action. The 


foru er for the public offence ; for every libel has a ten- 
dency to the breach of the peace, by provoking the per- 
fon libelled to break it: which offence is the ſame (in 


*'Noy. 64. 1 Freem. 277, Dyer. 285. Cro, Jac. go. 
Finch. L. 186. 1 Lev. 82. 4 Rep. 13. : 
Cro, Jac. g1, . © FF. 47, 10, 18, | 
pag. 2g. un Show, 314. 11 Mod. 99. 
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point of law) whether the matter contained be true or 
falſe; and therefore the defendant, on an indiQtmenit 
for publiſhing a libel, is not allowed to allege the truth 
of it by way of juſtification V. But in the remedy by 
action on the caſe, which is ta. repair the party in da- 
mages for the injury done him, the defendants may, as 
for words ſpoken, juſtify the truth of the facts, and ſhew- 
that the plaintiff has received no injury at all * What 
was ſaid with regard to words ſpoken, will alſo hold in 
every. particular with regard to. libels. by writing or 
printing, and the civil actions conſequent thereupon : 
but as to ſigns or pictures, it. ſeems neceſſary always to 
thew, by proper innuenlo's and averments of the defen- 
.dant's meaning, the import and. application of the ſcan- 
dal, and that ſome ſpecial damage has followed; other- 
wiſe it cannot appear, that ſuch libel by picture was 
underſtoad to be levelled at the plaintiff, or that it was 
attended with any actionable conſequences... _ 

A third way. of. deſtroying or injuring a man's reputa+ 
tion is by preferring malicious ind ictments or proſecutions 
againſt. him; which, under the maſk of | juſtice and 
Public ſpirit, are ſometimes made the engines of pri- 
vate ſpite and enmity, For this however the law has 
given a very adequate remedy in damages, either by an 
action of canſpiracy r, which cannot be brought but. 
againſt two at the leaſt; or, which is the more uſual 
way, by a ſpecial action on the caſe ſor a falſe and mali- 
cious proſecution . lu order to carry on the former 
(which gives a recompenſe for the danger to which the 
party has been expoſed) .it is neceſſary that the plaintiff 
ſhould obtain a copy of the record of his indiQtment and 
acquittal ;. but, in proſecutions for felony, it is uſual to 
deny a copy of the indiẽtment, where there is any, the 
leaſt,. probable cauſe to found ſuch proſecution upon *, 
For it would be a. very great diſcouragement to the pub- 
lie juſtice of the kingdom, if proſecutors, who had a 
tolerable ground of ſuſpicion, . were liable tobe ſued at 

law whenever their indictments miſcarried. But an 


"I Rep. 125. | *-F,N.B. 44 
* Hob. 253. 11 Mod, gg. Carth. 42 1. Lord Raym. 
Y Finch. L. 305, 253 · 15 
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action on the caſe for a malicious proſecution may be 
founded upon an indictment, whereon no acquittal can 
be had; as if it be rejected by the grand jury, or be 
coram non judice, or be inſufficiently drawn. For it is 
not the danger of the plaintiff, but the ſcandal, vexa- 
tion, and expenſe, upon which this action is founded *, 
However, any probable cauſe for preferring it is ſuffci- 
ent to juſtify the defendant. 

II. We are next to conſider the violation of the right 
of perſonal] liberty. This is effected by the injury of 
falſe impriſonment, for which the Jaw has not only de- 
creed a puniſhment, as a heinous public crime, but has 
alſo given a private reparation to the party; as well by 
removing the actual confinement for the preſent, as, af- 
ter it is over, by ſubjecting the wrongdoer to a civil ac- 
tion, on account of the damage ſuſtained by the loſs of 
time and liberty, _ e Tor 
Io conſtitute the injury of falſe impriſonment there are 
two points requiſite: 1. The detention of the perſon: 
and, 2. The unlau fulneſs of ſuch detention. Every con- 
fnement of the perſon is an impriſonment, whether it be 
in a eommon priſon, or in a private houſe, or in the ſtocks, 
or even by forcibly detaining one in the public ſtreets ©, 
Unlawful, or falſe, impriſonment conſiſts in ſuch confine- 
ment or detention without ſufficient authority : which 
authority may ariſe either trom ſome proceſs from the 
courts of juſtice, or from ſome warrant from a legal 
officer having power to cemmait, under his hand and 
feal, and expreſſing the cauſe of fuch commitnient ; 
or from ſome other ſpecial cauſe warranted, for the 
neceſſity of the thing, either by common law, or act of 
parliament ; ſuch as the arreſting of a felon by a pri- 
vate perſon without warrant, the impreſſing of mariners 
for the public ſervice, or the apprehending of waggo- 
ners for miſbehaviour in the public highways*, Falſe 
impriſonment alſo may arife by execuring a lawful 
warrant or procefs at an unlawful time, as on a 


» 10 Mod, 219, 220. Stra. 4 Tbid. 46. 
bor, | © Stat. 13 Geo III. c. 78. 
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ſunday f; for the ſtatute hath declared, that ſuch ſer- 
vice of proceſs ſhall be void. This is the injury. Let 
us next ſee the temedy: which is of two ſorts; the one 
removing the injury, the other making ſatisſastion for it. 
The means of removing the actual injury of falſe 
impriſonment, are fourfold, 1. By writ of mainprixe. 
2. By writ de odio et atia. 3. By writ de homine reple- 
giando. 4. By writ of habeas corpus. 4. 
1. The writ of mainprize, manucaptio, is a writ di- 
rected to the ſlieriff, (either generally, when any man 
is impriſoned for a bailable offence, and bail hath been 
refuſed; or ſpecially, when the offence or cauſe of com - 
mitment is not properly bailable below) commanding 
him to take ſureties for the priſoner's appearauce, uſu- 
ally called mainpernors, and to ſet him at large s. 
Mainpernors differ from bail, in that a man's bail may 
impriſon or ſurrender him up before the ſtipulated day 
of appearance ; mainpernors can do neither, but are 
barely ſureties for his appearance at the day: bail are 
only ſureties, that the party be anſwerable for the ſpecial 
matter for which they ſtipulate ; ma inpernors are bound 
to produce him to anſwer all charges whatſoever b. 
2. The writ deodio et atia was antiently uſed to be 
directed to the ſheriff, commanding him to inquire whe- 
ther a priſoner charged with murder was eommitted 
upon juſt cauſe of ſuſpicion, or merely propter odinum et 
atiam, for hatred and ill-will; and if upon the inqui- 
ſition due cauſe of ' ſuſpicion did not appear, then there 
iſſued another writ for the ſheriff to admit him to bail. 
This writ, according to Bracton i, ought not to be de- 
nied to any man; it being expreſsly ordered to be made 
out gratis, without any denial, by magna carta, c. 26. 
and ſtatute Weſtm, 2. 13 Edw. I. c. 29. Hut the ſtatute 


„Set. 29 Car. II. c. 7. mainpr. ch. 19. We eu 

Salk. 73. 5 Mod. gs. * Co. il id. ch. 3. 4. Inſt, 
„ . | 
P. C. 141. Coke on bail and r J. 3. tr. 2, c. 8. 
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of Gloceſter, 6 Edw, I. c. . reſtrained it in the cafe of 
killing by miſadventure or ſelf-defence, and the ſtatute 
28 Edw. III. c. . abolithed it in all caſes whatſoever : 
but as the ſtatute 42 Edw. III. c 1. repealed all ſtatutes 
then in being, contrary to the great charter, ſir Edward 
Coke is of opinion * that the writ de odia atio et was 
thereby revived. 3 8 
3. The writ de homine replegiando! lies to reple vy a 
man out of priſon, cr out of the cuſtody of any private 
perſon, (in the ſame manner that chattels taken in diſ- 
treſs may be replevied, of which in the next chapter) 
upon giving ſecurity to the ſheriff that the man ſhall be 
forthcoming io anſwer any charge againſt him And, if 
the perſon be conveyed out of the ſheriff's juriſdiction, 
the ſheriff may return that he is eloigned, elongatus; up- 
on which a proceſs iſſues (called. a capias in withernam) 
to impriſon the defendant himſelf, without bail or main- 
prize m, till he produces the party. But this writ is 
guarded with ſo many except ions n, that it is not an ef- 
ſectual remedy in numerous inſtances, eſpecially where 
the crown is concerned. The incapacity therefore of 
theſe three remedies to give complete relief in every 
caſe hath almoſt entirely antiquated them, and hath 
cauſed a general recourſe to be had, in behalf of per- 
ſons aggrieved by illegal impriſonment, to 
I. The writ of habeas corpus, the moſt celebrated 
writ in the Engliſh law. Of this there are various kinds 
made uſe of by the cours at Weſtminſter, for remov- 
ing priſoners from one court into another for the more 
eaſy adminiſtration of juſtice, Such is the habeas corpus 
ad reſpondendum, when a man hath a cauſe of aQion 
againſt one who is confined by the proceſs of ſome in- 
ferior court ; in order to remove the priſoner, and 
charge him with this new aQion in the court above“. 


Such is that ad ſatisfaciendum, when a priſoner hath 


2 Inſt, 43. 55. 315. minis, vel pro forefla neſtra, vel 

F. N. B. 66. Pro aligua alio retto, quare ſecun · 
m Raym. 474. dum con ſuetudinem Angliae non 

» Nifi captus eff per ſpeciale fit replegiabilis. (Regifr, 77.) 
praec etum naſtrum, vel ca pitalis * 2 Mod. 198. | 
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had judgment againſt him in an action, and the plaintiff 
is deſirous to bring him up to ſome ſuperior court to 
charge him with proceſs of execution v. Such alſo are 
thoſe ad proſequendum, teſtificanilum, deliberandum, c; 
which iſſue when it is neceſſary to remove a priſoner, in 


order to proſecute or bear teſtimony in any court, or to 


be tried in the proper juriſdiction wherein the fact was 


committed. Such 1s, laſtly, the common writ ad facien- 


dum et recipiendum, which iſſies out of any of the courts 


of. Weſtminſter-hall, when a perſon is ſued in ſome in- 


ferior juriſdiction, and is defirous to remove the action 


into the ſuperior court; commanding the inferior judges 


to produce the body of the defendant, together with the 


day and canſe of his caption and detainer (whence the 
. writ is frequently denominated} an fabeas corpus cunt 


cauſa) to da and receive whatſoever the king's court 


all conſider in that behalf. This is a writ grantable 


of common right, without any motion in courtq ;- and 


it inſtantly ſuperſedes all proceedings in the court be- 


low. But, in order te prevent the ſurreptitious diſ- 


charge of priſoners, it is ordered by ſtatute 1 & P. & 


M. c. 1 3. that no habeas corpus ſhall iſſue to remove any 
priſoner out of any gaol, unleſs ſigned by ſome judge of 


the court out of which it is awarded. And, to avoid 
vexa:ious delays by removal of frivolous cauſes, it is en- 
acted by ſtatute 21 Jac. I. c. 23. that, where the judge 
of an inferior court of record is x barriſter cf three years 
ſtanding, no cauſe ſhall be removed from thenee by 


habeas corpus or other writ, after iſſue or dem rer deli- 


berately joined: that no cauſe, if once remanded to the 


inferior court by writ of procedendo or otherwiſe, thall 
ever afterwards be again removed: and that no caufe 
ſhall be removed at all, if the debt or damages laid in 
the declaration do not amount to the ſum of five pounds. 
But an expedient? having been found out to elude the 
latter branch of the ſtatute, by procuring a nominal 
plaintitf to bring. another action for five pounds or up- 
wards, (and-then by the courſe of the court the habeas 
corpus removed both actions together) it is therefore en- 
acted by ſtatute 12 Geo. I. c. 29. that the inferior court 
2 Lilly prac. reg. 4. r. Bohun inſtit. legal. 85. 
* 2 Mod. 306. edit, 1708, 25 | 
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may proceed in ſuch actions as are under the value of 
five pounds,notwithſtanding other actions may be brought 
againſt the ſame defendant to a greater amount, And 


by ſtatute 19 Geo, III. c. 70. no cauſe, under the value 


of ten pounds, ſhall be removed by habeas corpus, or 
otherwiſe, into any ſuperior court, unleſs the defendant, 
ſo removing the ſame, ſhall give ſpecial bail for pay- 
ment of the debt and coſts. | | 
But the great and efficacious writs, in all manner of 
illegal confinement, is that of habeas corpus ad ſubjicien- 
dum; directed to the perſon detaining another, and 
commanding him to produce the body of the priſoner, - 
with the day and cauſe of his caption and detention ad: 
faciendum, ſubjiciendum, et recipiendum, to do, ſubmit 
to, and receive whatſoever the judge or court awarding 
ſuch writ ſhall conſider in that behalf. This is a high 
_ prerogative writ, and therefore by the common law 74 
ing out of the court of king's bench not only in term- 
time, but alſo during the vacation *, by a fiat from the 
chief juſtice or any other of the judges, and running 
into all parts of the king's dominions : for the king is at 
all times entitled to have an acoount, why the liberty of 
any of his ſubjects is reſtraiued u, wherever that reſtraint 
may be inflicted. If it iſſues in vacation, it is uſually 
returnable before the judge hunſelf who awarded it, 
and he proceeds by himſelf thereon v; unleſs. the term 
ſhould intervene, and then it may be returned in court *, 
Indeed, if the party were.privileged in the courts of 
common pleas and exchequer, as being (or ſuppoſed to 
be) an officer or ſuitor of the court, an habeas corpus ad 
ſubjiciendum might alſo by common law have been award- 
ed from thence? ; and, if the cauſe of impriſonment 
were palpably illegal, they might have diſcharged him =: 


St. Trials. viii. 142, after was therefore the zoth of 

© The pluries babeas corpus November, two days after the 
directed to Berwick in 43 Eliz. expiration of the tem. 
(cited 4 Burr. 8 56.) was refte'd » Cro. Jac. 543. 2 
die Jovi, prox” poſt quindem” ſancki 4 Burr. 8 56. . 
Martini. It appears, by refer- Jbid, 460. 542 606. 
ring to the dominical letter of 7 2 Inſt. 55 4 Inſt. go. 
that year, that this guindera 2 Hal. P. C. 144. 2 Ventr. 24+ 
(Nov. 25.) happened that year ® Vaugh, 155. 
on a Saturday, The Thurſday 5 
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but, if he were committed for any criminal matter, 
they could only have remanded him, or taken bail for 
his appearance in the court of king's bench * ; which oc- 
caſioned the common pleas for ſome time to diſcounte- 


mance ſuch applications. But ſince the mention of the 
king's bench and common pleas, as co-ordinate in this 
juriſdiction, by ſtatute 16 Car. I. c. 10. it hath been 


holden, that every ſubject of the kingdom is entitled to 


the benefit of the common law writ, in either of thoſe 


courts, at his oprion . Ir hath alſo been ſaid, and by 


very reſpectable authorities e, that the like habeas corpus 
may iſſue out of the court of chancery in vacation : but, 
upon the famous application to lord Nottingham by 


Jenks, notwithſtanding the moſt diligent ſearches no pre- 
cedent could be found where the chancellor had iſſued 
ſuch a writ in vacation *, and therefore his Jord{hip re- 
fuſed it. 


Inxhe king's bench and common pleas it is neceſſary 
apply for it by motion to the court ©, as in the caſe of 


all other prerogative writs (certiorari, prohibition, man- 
damus, Ic.) which do not iſſue as of mere courſe, with- 


out ſhewing ſome probable cauſe why the extraordinary 


power of the crown is called in to the party's aſſiſtance, 
For, as was argued by lord chief juttice Vaughan f, 


6« jt 5g ed on motion, becauſe it cannot be had ot 


« courſe ; and there is therefore no neceſſity to grant 
« it; for the court ought to be fatisfied that the party 
„ hath a probable cauſe to be delivered.“ And this 
ſeems the more reaſonable, becauſe (when once granted) 
the perſon to whom it is directed can return no ſatisfac- 


© tory excuſe for not bringing up the body of the priſo- 


ners. So that, if it iſſued of mere courſe, without 
ſhewing to the court or judge ſome reaſonable: ground 
for awarding it, a traitor or felon under ſentence of 


death, a ſoldier or mariner in the king's ſervice, a 
- wiſe, a child, a relation, or a domeſtic, confined, 


for inſaniry or other prudential reaſons, might ob- 


> Carter, 221. 2 Jon. 3. Lord Nott, MSS, Rep, 
b 2 Mod. 198, Wood's Caſe, July 1676. | 
C. B. Hil: 11 Geo, III. .* 2 Mod. 306 1 Lev. 1. 


* 4 Inſt, 182. 2 Hal. P. C. * Buſheli's caſe, 2 Jon. 13. 
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tain a temporary enlargement by ſuing, out an ü 
corpus, though ſure to be remanded as ſoon as brought. 
up to the court, And therefore ſir Edward: Coke, 
when chief juſtice, did not ſcruple in 13. Jac; I. to 
deny a habeas. corpus to one confined by the court of 
admiralty for piracy ; there. appearing, upon his o 
ſhewing, ſufficient grounds to confine him s. On the 
other: hand, if a probable ground be ſhewn, that the: 
arty is impriſoned without juſt cauſe ®; and therefore 
hack a right to be delivered, the writ of Habeas cor pus 
is then a writ of right, Which may not be denied, 
but ought to be granted to every man that is com- 
* mitted, or detained: in prifon, or otherwiſe reſtrain- 
ed, though it be by the command of the king, the | 
e privy council, or any other i,” EE HR tan 
1n a former part of theſe commentaries * we expa- 
tiated at large on the perſonal liberty of the ſubject. 
This was thewn to be a natural inherent right, which 
could not be ſurrendered or forfeited unleſs by the 
commiſſion of ſome great and atrocious crime, and 
which ought not to be abridged in any caſe without- 
the ſpecial permiſſion of law. A doctrine co-eval- 
with the firft rudiments of the Engliſh conſtitution; 
and handed down to us from our Saxon anceſtors, not- 
withſtanding all their ſtruggles with the Danes, and 
the violence of the Norman conqueſt : aſſerted after- 
wards and confirmed by the conqueror and his deſcen- 
dants; and though ſometimes 3 impaired by the 
ſerocity of the times, and the occaſional deſpotiſin of 
jealous or uſurping princes, yet eſtabliſhed on the 
firmeſt baſis by the proviſions of magna carta, and a 
long ſucceſlion of ſtatutes enafted under Edward III. 
To affert an abſolute exemption from impriſonment in 
all caſes, is inconſiſtent with every idea of law and 
political ſociety z and in the end would deſtroy all ei- 
vil hberty, by rendering its protection impoſſible : but 
the glory of the Engliſh law conſiſts in clearly defining 
the times, the cauſes, aud the extent, when, whereſore, 
and to what degree, the impriſonment” of the ſubjet 
r 3 Bulſt, 27. See alſo 2 Roll, i Com. Journ, 1 Apr. 1628. 
Rep. 138. OS; * Book I. ch. 1, : 
u 2 Inſt, 615. | | 
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may be lawful, This it is, which induces the abſolute 
neceſſity of expreſſing upon every commitment the re- 
ſon for which 1t is made : that the court upon an habeas 
corpus may examine into its validity ; and according to 
the circumſtances of the caſe may diſcharge, admit to 
bail, or remand the priſoner. | 
And yet, early in the reign of Charles I. the court of 
king's bench, relying on ſome arbitrary precedents 
(and thoſe perhaps miſunderſtood) determined ! that 
they could not upon an Habeas corpus either bail or de- 
liver a priſoner, though committed without any cauſe 


aſſigned, in caſe he was committed by the ſpecial com- 
mand of the king, or by the lords of the privy coun- 


cil, This drew on a parliamentary inquiry, and pro- 
duced the petition of right, 3 Car. I. which recites this 
illegal judgment, and enacts that no freeman hereafter 
ſhall be ſo impriſoned or detained, But when, in the 
following year, Mr. Selden and others were committed 
by the lords of the council, in purſuance of his Ma- 


jeſty's ſpecial command, under a 5 charge of 


* notable contempts and ſtirring up ſedition againſt the 
« king and government,” the judges delayed for two 
terms (including alſo the long vacation) to deliver an 
opinion how far ſuch a charge was bailable. And, 
when at length they agreed that it was, they however 
annexed a condition of finding ſureties for the good 
behaviour, which ſtill protracted their impriſonment, 
the chief juſtice ſir Nicholas Hyde, at the ſame time 
declaring ®, that © if they were again remanded for 


'** that cauſe, perhaps the court would not afterwards 


« grant a habeas corpus, being already made acquaint- 
ed with the cauſe of the inipriſonment,” But this 


Vas heard with indignation and aſtonifliment by every 


lawyer preſent, according to Mr. Selden's on account 


1 State Tr. vii. 136. m lid. 240. ; 
» © Etjem judicum tunc primarius, niff illud faceremus, reſcripti ills 


% forenſit, qui libertatis perſonalis omnimedae vindex legitimus ef * 


« ſolus, uſum omnimodum palam pronuntiavit / ſui ſemper ſimilis ) no- 
« bis perpetus in peſterum denegandum. Qued, ut odioifjimum juris 


e prodigium, ſcientioribus hic uni vegſii cenfitum, (Vindic. Mar, clauſ, 


edit; A. D. 16 53. 


A 


5 
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of the matter, whoſe reſentment was not cooled at the 
diftance of four and twenty years. | 5 
Theſe pitiful evaſions gave riſe to the ſtatute 16 Car. 


I. c. 10. & 8. whereby it is enacted, that if any per- 


ſon be committed by the king himſelf in perfon, orb 
his privy council, or by any of the members thercot, 
he ſhall have granted unte him, without any delay upon 
any pretence whatſoever, a writ of habeas corpus upon 
demand or motion made to the court of king's bench or 
common pleas 3 who ſhall thereupon, within three court 


days after the return is made, examine and determine 
the legality of fuch commitment, and do what to juſ- 
tice mall appertain, in delivering, batting, or remand- 
ing ſuch priſoner. Yet ſtill in the caſe of Jenks, be- 


fore alluded tolo, who in 1676 was committed by the 
king in couneil for a turbulent ſpeech at Guildhall b, 
new ſhifts and devices were made uſe of to prevent His 
enlargement by law; the chief juſtice (as well as the 
chancellor) delining to award a writ of habeas corpus 

ab fubjiciendum in vacation, though at laſt he thought 
proper ta award the uſual writs ad deliberanilum, fc. 
whereby. che priſoner was diſeharged at the Old Bai- 
ley. Other abuſes had aMo crept into daily practice, 
which had in ſome meaſure defeated the benefft of this 
great eonftitutional ireinedy. The party imprifoning 
was at liberty to delay his obedience to the firſt writ, 
and might wait till a ſecond and a third, called an alias 


and a pluries, were iſſued, before he produced the par- | 


ty: and many other vexatious ſhifts were practiſed to 
detain ſtate- priſoners in caftody. . Bur whoever will at- 
tentively conſMer the Englith hiſtory may obferve, that 


tho flagrant abuſe. of any power, by the crown ar its 


miniſters, has afways been productive of a ſtruggle ; 
which either difcovers the exerciſe of that power to be 
contrary to law, or (if legal) reftrains it for the future. 
This was the cafe in the preſent inſtance. © The op- 

preſſion of an obſcure (individual gave birth to the fa- 


 moushabens evifny ct, 31 Car. II. c. 2. which is fre- 
| : CIZY 79-4 . ; Dk Sheet oF wat 1 3 ba. 3%, | 
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quently conſidered as another magna carta d of the king- 


dom; and by conſequence and analogy has alſo in ſub- 


ſequent times reduced the general method of proceeding 
on theſe writs (though not within the reach of this ſta- 
tute, but iſſuing merely at the common Jaw) to the 
true ſtandard of law and liberty. | tact 
The ſtatute itſelf enacts, r. That on complaint and 


| | requeſt in writing by or on behalf of any perſon com- 


mitted and charged with any crime (unleſs committed 
for treaſon or felony expreſſed in the warrant; or as 
acceſſory, or on ſuſpicion of being acceſſory, before 
the fact, to any petit-treaſon or felony ; or upon ſuſpi- 
cion of ſuch petit- treaſon or felony, plainly expreſſed 
in the warrant ; or unleſs he is convicted or charged in 

execution by legal proceſs) the lord chancellor or any 
of the twelve judges, in vacation, upon viewing a copy 
of the warrant, or affidavit that a copy is denied, ſhall 
(unleſs the party has neglected for two terms to apply 
to any court for his enlargement) award a habeas cor- 
pus for ſuch priſoner, returnable immediately before 


' himſelf or any other of the judges ; and upon the re- 


turn made ſhall diſcharge the party, if bailable, upon 
giving ſecurity to appear and anſwer to the accuſatian 
in the proper court of judicature. 2. That ſuch wris 
ſhall be indorſed, as granted in purſuance of t is act, 
and ſigned by the perſon awarding them. 3. That 
the writ ſhall be returned and the priſoner brought up, 


within a limited time according to the diſtance, not 


exceeding in any caſe twenty days. 4. That officers | 
and keepers neglecting to make due returns, or not de- 
livering to the priſoner or his agent within ſix hours 


after demand a copy of the warrant of commitment, or 


ſhifting the cuſtody of a priſoner from one to another, 
without ſufficient reaſon or authority (ſpecified in the 
act) ſhall for the firſt offence forfeit 160/, and for the 


| ſecond offence 2001, to the party grieved, and be diſ- 


abled to hold his office. 5. That no perſon, ' once de- 
livered by habeas corpus, ſhall be recommitted for the 
ſame offence, on penalty of 500/; 6, That every per- 
fon committed for treaſon or felony ſhall, if he re- 
quires it the firſt week of the next term or the firſt day 
of the next ſeliion of yer and terminer, be indicted in 


© See beek I. ch. 1. 
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that term or ſeſſion, or elſe admitted to bail; unleſs 
the king's witneſſes cannot be produced at that time: 
and if acquitted, or if not indicted and tried in the ſe- 
cond term or ſeſſion, he ſhall be diſcharged from his 
impriſonment for ſuch imputed offence ; but that no 
perſon, after the aſſiſes ſhall be opened for the county 
in which he is detained, ſhall be removed by Rabea: 
corpus, till after the aſſiſes are ended; but ſhall be left 
to the juſtice of the judges of aſſiſe. 7. That any ſuch. 
priſoner may inove for and obtain his habeas corpus, as 
well out of the chancery or exchequer, as out of the 
king's bench or common pleas ; and the lord chancellor 
or judges denying the ſame, on ſight of the warrant or 
oath that the ſame is refuſed, forfeit ſeverally to the 
party grieved the ſum of 50. 8. That this writ of 
habeas corpus ſhall run into the counties palatine, cinque 
parts, and other privileged places, and the iſlands 
of Jerſey aud Guernſey. 9. That no inhabitant of 
England (except perſons contracting, or convicts pray- 
ing, to be tranſported ; or having committed ſome ca- 
pital offence in the place to which they are ſent) ſhall 
be ſent priſoner to Scotland, Ireland Jerſey, Guernſey, 
or any places beyond the ſeas, within or without the 
king's dominions: on pain that the party committing, 
his adviſers, aiders, and aſſiſtants, ſhall forfeit to the 
party grieved a ſum not leſs than 5oo!l, to be recover= 
ed with treble coſts; ſhall be diſabled to bear any of- 
fice of truſt or profit; ſhall incur the penalties of pre- 
nunire; and ſhall be incapable of the king's pardon. 

This is the ſubſtance of that great and important ſta- 
tute: which extends (we may obſerve) only to the 
caſe of commitments for ſuch criminal charge, as can 
produce no. inconvenience to public juſtice by a tempo- 
rary enlargement of the priſoner : all other caſes of un- 
juſt impriſonment being left to the habeas corpus at 


common law. But even upon writs at the common law 


it is now expected by the court, agreeable to antient 

precedents * and the ſpirit of the act of parliament, 
that the writ ſhould be immediately obeyed, without 

waiting for any alias or pluries ; otherwiſe an attach- 


* 4 Burr, 856. 
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ment will iſſue. By which admirable regulations, ju- 
dicial as well as parliamentary, the remedy is now 
complete for removing the injury of unjuſt and illegal 
confinement. A remedy the more neceſſary, becaufe 
the oppreſſion does not always ariſe from the il}-na- 
ture, but ſometimes from the mere inattention, of go- 
vernment. For it frequently happens in foreign coun« 
tries, (and has happened in England during tempora- 
ry ſuſpenſions.* of the flatute) that perſons apprehended 
upon fuſpicion have fuffered a long impriſonment, 
merely becauſe they were forgotten, 3K | 
2 this injury of falſe im- 
priſonment, is by an action of treſpaſs, vi et armis, 
ufually called an action of falſe impriſonment ; which 
is generally, and almoſt unavoidably, accompanied; 
with a charge of aſſanlt and battery alſo : and therein 


the party ſhall recover dainages for the injury he has 


received; and alſo the defendant is, as for all other 
injuries committed with force, or wi ef nis, linble 
to pay a fine to the king for the violation of the public 


peace. | 

III. With regard to the third abſolute right of in- 
dividuals,. or that of private property, though the en- 
joyment of ir, when acquired, is ſtrictly a perfanal 


* "0 yet as its nature and original, and the means 


of its acquiſicion or loſs, fell more directly under our 
ſecond general diviſion, of the rights of things ; and as, 
of courſe, the wrongs that affect theſe rights muſt be 
referred to the correſponding diviſion in the preſent 
book of our commentaries ; I conceive it will be more 
commodious and eaſy to conſider together, rather than 
in a ſeparate view, the injuries that ma be offered 
to the enjoyment, as well as to the rights, of property. 
And therefore I ſhalt here conclude-the head of inju- 
ries affecting the 43/olute rights of individuals. 

We are next to contemplate thofe which affect their 


relative rights; or fuch as are incident to pprions con- 


ered as members of ſociety, and eonnected to each 


Soe vok K pag. 13. 
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other by various ties and relations: and, in particu · 


lar, ſuch injuries as may be done to perſons under the 
four following. relations; huſband and wife, parent 
and child, guardian and ward, maſter and ſervant 
I. Injuries that may be offered to a perſon confider- 
ed as a huſband, are principally three : abalucbium, ot 
taking away a man's wife adultery z or criminal con- 


verſation with her; and beating or otherwiſe abuſing 


her. 1. As to the firſt fort, abdurtion or taking her away, 
this may either be by fraud and perſuaſion, or open 


violence: though the law in both caſes ſuppoſes force 
and conſtraint, the wife having no power to conſent z 


and therefore gives a remedy by writ of ravi/tmenr, or 
action of treſpaſs vi et armis, de uxore raptaet abduda *. 
This action lay at the common law; and thereby the 


huſband hall recover, not the poſſeſſion & of his wife, 


but damages for taking her away: and by ſtatute Weſt, 


1. 3Edw.l. c. 13. the offender ſhall alſo be impriſon · 


ed two years, and be fined at the pleaſure of the king. 


Both the king and the huſband may therefore have this 


action ; and the huſband is alſo entitled to recover 


damages in an action on the caſe againſt ſuch as per- 


ſuade and entice the wife to live ſeparate from him 


without a ſuffictent cauſe *; 'The old law was ſo ſtrict 


in this point, that, if one's wife miſſed her way u 


te road, it was not lawful for another man to take her 
into his houſe, unleſs ſhe was benighred and in danger 
of being Joſt or drownedy : but a ſtranger might 


carry her behind him on horſeback to market, to a juſ- 
tice of the peace for a warrant againft her huſbaud, or 
to the ſpiritual court to ſue for a divorce . 2, Adul- 
tery, or crimmal converſation with a man's wife, 
though it is, as a public crime, left by our laws to the 
coercion of the ſpiritual courts; yet, conſidered as 4 


civil injury, (and ſurely there can be no greater) the 


law gives a ſatisfaction to the huſband for it by action 


of treſpaſs wi et armis againſt the adukerer, wherein 


. N. B. 89. a * Law of niß pries, 74. 
1 . 2 434+ I Bro. Ar. c. treſpaſe, 213. 
” Ibid. | | 
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the damages recovered are uſually very large and ex- 


emplæry. Bnt theſe are properly inereaſed and dimi- 
niſhed by circumſtances ; as the rank and fortune of 
the plaintiff and defendant; the relation or connection 
between them; the ſeduction or otherwiſe of the wife, 
founded on her previous behaviour and character; and 


the huſband's obligation by ſettlement or otherwiſe to 


provide for thoſe children, which he cannot but ſuſ- 
pect to be ſpurious. In this caſe, and upon indict- 
ments ſor polygamy, a marriage in fad mult be prov- 
ed ; though generally, in other cafes, reputation and 
cohabitation are ſufficient evidence of marriage v. 3. 
The third injury is that of beating a man's wife or other- 
wiſe ill- uſmg her: for which, if it be a common aſ- 


fault, battery, or impriſonment, the law gives the 


uſual remedy to recover damages, by action of treſ- 
paſs vi et armis, which muſt be brought in the names 


of the huſband and wife jointly : but if the beating or 


other maltreatmeant be very enormous, ſo that there- 
by the huſband is deprived for any time of the compa- 
ny and aſſiſtance of his wife, the law then gives him a 
ſeparate remedy by an action of treſpaſs, in nature of 
an action upon the caſe, for this ill- uſage, per quod 
conſortium omifit ; in which he ſhall recover a fatisfac- 


tion in damages ©. 


II. Injuries that may be offered to a perſon conſider- 
ed in the relation of a parent were likewiſe of two 
kinds: 1. Abdudion, or taking his children away; 


and 2. Marrying his ſon and heir without the father's 


conſent, whereby during the continuance of the mili- 
tary tenures he loſt the value of his marriage. But this 
laſt injury is now ceaſed, together with the right upon 


which it was grounded; for, the father being no lon- 


ger entitled to the value of the marriage, the marryin 


his heir does him no fort of injury, for which a civil 


action will lie. As to the other, of abduction or tak- 
ing away the children from the father, that is alſo a 
matter of doubt whether it be a civil injury, or no; 
for, before the abolition of the tenure in chivalry, it 
was equally a doubt whether an action would lie for 


Law of ni prius, 26. © Cro Jac. 501, 538. 
d Burr, 2057, | 


. 
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taking and carrying away any other child beſides the 
heir: ſome holding that it would not, upon the ſup- 
poſition that the only ground or cauſe of action was loſ- 
ing the value of the heir's marriage; and others hold- 
ing that an action would lie for taking away any of the 
children, for that the parent hath an intereſt in them 
all, to provide for their education . If tnerefore be- 
fore the abolition of theſe tenures it wa#an injury to 
the father ro» take away the reſt of his children, as 
well as his heir, (as I am inclined to think it was) it 
ſtill remains an injury, and is remediable by a writ 
of ravi/hment, or, action of treſpaſs vi et armis, de 
filio, wel filia, rupto vel abdufo * ; in the ſame man- 
ner as the huſband may have it, on account of the abduc- 
tion of his wife, TAI is | Of. 
III. Of a ſimilar nature to the laſt is the relation of 
guardian and ward; and the like actions mutatis mu- 
tandis, as are given to fathers, the guardian alſo has 
for recovery of damages, when his ward is ſtolen or | 
raviſhed away from him . And though guardianſhip: 
in chivalry is now totally aboliſhed, which was the 
only beneficial kind of guardianſhip to the guardian, 
yet the guardian in ſocage was always s and is ſtill 
entitled to an action of raviſſiment, if his ward or pu- 
pil be taken from him: but then he muſt account to 
his pupil for the damages which he ſo recovers . And, 
as guardian in ſocage was alſo entitled at common law 
to a writ of right of ward, de cuflodia terre et haeredis, 
in order to recover the poſſeſſion and cuſtody of the in- 
fant f, ſo [ apprehend that he is ſtill entitled to ſue out 
this antiquated right. But a more ſpeedy and ſumma- 
ry method of redreſſing all complaints relative towards 
and guardians hath of late obtained by an application 
to the court of chancery ; which is the ſupreme guar- 
. dian, and has the ſuperintendent juriſdiction, of all 
the infants in the kingdom. And it is expreſsly provi- 
ded by ſtatute 12 Car. II. c. 24. that teſtamentary 
guardians: may maintain an action of raviſiment or 


« Cro. Eliz. 770. _ t Ibid, 
@ F. N. B. 90. N ' F = Hale on F. N. B. I 39» 
© Ibid. 139, P i F. N. B. ivid. | 
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treſpaſs, for recovery of any of their wards,” and alſo 
for damages to be applied to the uſe and benefit of the 


| infants k. 


IV. To the relation between ma/ter and ſeruam, and 
the rights accruing therefrom, there are two ſpecics of 
injuries incident. The one is, retaining a man's hired - 
ſervant, before his time is expired; the other is beating 
or conſining him in ſuck a manner that he is not able 
to perform his work. As to the firſt, the retaining ano- 
ther perſon's ſervant during the time he has agreed to 
ſerve his preſent maſter ; this, as it is an ungentleman- 
like, fo it is allo an illegal act. For every maſter has 
by his contract . purchafed for a valuable conſiderat ion 
the ſervice of his domeſtics for a limited time: the in- 
veigling or hiring his ſervant, which induces a breach: 
of this. contract, is therefore an injury to the maſter ; 
and for that injury the law has given him a remedy by a 
ſpecial action on the caſe : and he may alſo have an 


action againſt the ſervant for the non-performance of 


his agreement . But, if the new maſter was not ap- 
prized of the former contract, no action lies againſt 
him m, unleſs he refuſes to reſtore the ſervant upon 


demand. The other point of injury, is that of beating, 


confining, or diſabling a man's ſervant, which depends 
upon the ſame principle as the laſt ; vis. the property 
which the maſter has by his contract acquired in the la- 
bour of the ſervant. In this caſe, beſides the remedy 
of an action of battery or impriſonment, which the 
ſervant : himſelf as an individual may have againſt the 
aggreſſor, the maſter alſo, as a recompenſe for his im- 
mediate loſs, may maintain an action of treſpaſs, vi 
et armis ; in which he muſt allege and prove the ſpe- 
cia] damage he has ſuſtained by the beating of his ſer- 
vant, per quod ſervitium amiſit u. and then the jury 
will make him a proportionable pecuniary ſatisfaction. 
A ſimilar practice to which, we find alſo to have ob- 
tained among the /:thenians ; where maſters were en- 


| titled to an action againſt ſuch as beat or ill treated 


their ſervants o. 


k 2P. Wms. 108. 9 Rep. 113, 10 Rep. 330. 
1 F. N. B. 167. * Pott, Antiqu. b. 1. C. 26, 
m lid, Winch, 51. : 
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We may obſerve that in theſe relative injuries, no- 
tice is only taken of the wrong done to the ſuperior of 
the parties related, by the breach and diſſolution of 
either the relatien itſelf, or at leaſt the advantages ac- 
cruing therefrom ; while the loſs of the inferior by 
ſuch injuries is totally unregarded. One reaſon for 
which may be this: that the inferior hath no kind of 
property in the company, care, or aſſiſtance of the ſu- 
perior, as the ſuperior is held to have in thoſe of the 
inferior ; and therefore the inferior can ſuffer no loſs or 
injury. The wife cannot recover damages for beating 
her huſband, for the hath no ſeparate intereſt in any 
thing during her coverture. The. child hath no pro- 
perty in his father or guardian; as they have in him, 
for the ſake of giving him education and nurture, Yet 
the wife or the child, if the huſband or parent be lai 
have a peculiar ſpecies of criminal proſecution allow 
them, in the nature of a civil ſatisfaction; which is 
called an appeal, and which will be conſidered in the 
next book. And ſo the ſervant, whoſe maſter is diſ- 
abled, does not thereby loſe his maintenance or wages. 
He had no property in his maſter, and, if he receives 
his part of the ſtipulated contract, he ſuffers no injury, 
and is therefore entitled to no action, for any battery or 
impriſonment which ſuch maſter may happen to en- 
dure, | | * 20 
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CHAPTER THE NINTH. 


- 


OF INJURIES TO PERSONAL PRO- 
12 PER TV. 


IF: the preceding chapter we conſidered the wrongs" | 
or injuries that affected the rights of perſons, either \\ 
conſidered. as individuals, or as related to each other; N 
and are at preſent to enter upon the diſcuſſion of ſuch ,\' 
injuries as affect the rights of property, together with & 
the remedies which the law has given to. repair or re- 
dreſs them. | N 


% 
* 


And here again we muſt follow our former diviſion 
_ = of property into perſonal and real : perſonal, which N 
couſiſts in goods, money, and all other moveable chat- 
tels, and things thereunto incident; a property, which 
may attend a man's perfon wherever he goes, and from, J 
* thence receives its denomination: and rea! property, 
which conſiſts of ſuch things as are permanent, fixed, 
and immoveable; as lands, tenements, and heredita- 
ments of all kinds, which are not annexed to the per- 
ſon, nor can be amoved from the place in which they 


ſubfiſt, N Q 
d Joe book II. ch. 2 3 Q | 
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- Firſt then we are to conſider the injuries that may be 
offered to the rights of perſonal property ; and, of theſe, 
firſt the rights of perſonal property in poſſeſſtan, and then 
thoſe that are in action only *, | 
I. The rights of perſonal property in poſſeſſum are 
liable to two ſpecies of injuries : the amotion or depri- 
vation of that poſſeſſion ; and the abuſe or damage of 
the chattels, while the poſſeſſion continues in the legal 
owner. The former, or deprivation of poſſeſſion, is 
alſo diviſible into two branches ; the unjuſt and unlawful _ 
taking them away; and the unjuſt detaining them, 
though the original taking might be lawful. | 
1. And ſirſt of an unlawful raking. The right of 
property in all external things being Glely acquired by 
occupancy, as has been formerly ſtated, and preſerved 
and transferred by grants, deeds, and wills, which are 
a continuation of that occupancy ; it follows as a neceſ- 
ſary conſequence, that when I once have gained a right- 
ful poſſeſſion of any goods or chattels, either by a juſt 
occupancy or by a legal transfer, whoever either by fraud 
or force diſpoſſeſſes me of them is guilty of a trauſgreſ- 
ſion againſt the law of ſociety, which is a kind of ſecon- 
dary law of nature. For there muſt be an end of all 
ſocial commerce between man and man, unleſs private 
poſſeſſions be ſecured from unjuſt invaſions ; and, if an 
acquiſition of goods by either force or fraud were allow- 
ed to be a ſufficient title, all property would ſoon be 
confined to the moſt ſtrong; or the moſt cunning ; and 
the weak and ſimple-ininded part of mankind (which is 
by far the moſt numerous diviſion) could never be ſecure 
of their poſſeſſions. 8 | . 
The wrongful taking of goods being thus moſt clearly 
an injury, the next conſideration is, what remedy the 
law of England has given for it. And this is, in the 
firſt place, the reſtitution of the goods themſelves fo 
wrongfully taken, with damages r the loſs ſuſtained 
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N by ſuch unjuſt invafion; which is effected by action of 
replevin : an inſtitution, which the mirror © aſeribes to 
Glanvil, chief juſtice to king Henry the ſecond. This 
obtains only in one inſtance of an unlawful taking, that 
of a wrongful diſtrefs ; and this and the action of detinue 
| (of which I ſhall preſently ſay more) are almoſt the 
only actions, in which the actual ſpecific poſſeſſion of 
| the identical perſonal chattel is reſtored to the proper 


PRIVAT Book III. 


1 owner. For things perſonal are looked upon by the 
1 law as of a nature ſo tranſi:ory and periſhable, that it is 
| | | for the moſt part impoſſible either to aſcertain their iden- 
[i tity, or to reſtore them in the ſame condition as when 
1 the / came to the hands of the wrongful poſſeſſor. And, 
ſince it is a maxim that ** lex neminem cogit ad wana, ſeu 
if «* impoſſevilia,” it therefore contents itſelf in general 
U with reſtoring, not the thing itſelf, but a pecuniary 
| equivalent to the party injured ; by giving him a ſatis- 
| faction in damages. But in the caſe of a 4ftre/s, the 
| goods are from the firſt taking in the cuſtody of the law, 
| and not merely in that of the diſtreinor; and therefore 
i they may not only be identified, but alſo reſtored to their 
ſirſt poſſeſſor, without any material change in their con- 
0 dition. And, being thus in the cuſtody of the law, the 
taking them back by force is looked upon as an atrocious 
injury, and denominated a reſcous, for which the diſ- 
treinor has a remedy in damages, either by writ of 
reſcous 4, in caſe they were going to the pound, or by 
writ de parco fracto, or pound-breach f, in caſe they were 
actually impounded. He may alſo at his option bring 
an action on the caſe for this injury: and ſhall therein, 
if the diſtreſs were taken for rent, recover treble da- 
mages f, The term, reſcous, is likewiſe applied to the 
ſorcible delivery of a defendant, when arreſted, from 
the officer who is carrying him to priſon, In which cir- 
cuniftances the plaintiff has a ſimilar remedy by action 
on the caſe, or of reſcogg® or, if the ſheriff makes 4 


288 6. 7 Stat. 2 W. & M. Seſl. 1. 
F. N. 3. 1 6. 5. 
Jod. 100, 36 Mod, 211. 


return of ſuch roſcous to the court out of which" che 
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proceſs iſſued, the reſcuer will be puniſhed by attach - 
e e ee ee OF.» erg ee «ne 

An action of replevin, the regular way of conteſt- 
ing the validity of the tranſaction, is founded, I faid, 
upon a diſtreſs taken wrongfully and without ſufficient 
cauſe : being a re-delivery of the pledge i, or thing ta · 
ken in diftreſs, to the owner; upon his giving ſecurity 
to try the right of the diſtreſs and to reſtore it if the 
right be adjudged againſt him k: after which the dif- 
treinor may keep it, till tender made of ſufficient 
amends : but muſt then re-deliver it to the owner l. 
And formerly, when the party diftreined upon 
intended | to diſpute the right of the diftreſs, he 
had no other proceſs by the old common law than 
by a writ of replevin, replegiari facias n; which 
iſſued out of chancery, commanding the ſheriff to deli- 
ver the diſtreſs to the owner, and afterwards to do juftice 
in reſpe& of the matter in diſpute in his own county- 
court. But this being a tedious method of proceeding, 
the beaſts or other goods were Jong detained from the 
owner, to his great loſs and damage n. For which rea- 
ſon the ſtatute of Marlbridge o directs, that (without 
ſuing a writ out of the chancery) the ſheriff immediately, 
upon plaint to him made, ſhall proceed to replevy the 
ods, And, for the greater eaſe of the parties, it is 
arther provided by ſtatute 1 P. & M. c. 12. that the 
ſheriff ſhall make at leaft four depnties in each county, 
for the ſole purpoſe of making replevins. Upon appli- 
cation therefore, either to the ſheriff or one of his taid 
_ deputies, ſecurity is to be given, in purſuance of the 
ſtatute of Weſtm. 2. 13 Edw. I. c. 2. 1, That the 
party "rs will purſue his action againſt the dif- 
treinor, for which purpoſe he puts in plegios de proſequentd, 
or pledges to proſecute ; and, 2. Thar if the right be 
determined againſt him, he will return the diſtreſs again; 
for which purpoſe he is alſo bound to find ug, d, 


k Cro. Jac. 419. Salk, 586. » F. N. B. 68, 

i See pag, 13. | " 2 Inſt, 13 en 
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retorno habendo, Beſides theſe pledges, the fufficieney 
of which is diſcretionary and at the peril of the ftheriff, 
the ſtatute 11 Geo. II. c. 19. requires that the officer, 
granting a replevin on a diſtreſs for rent, ſhall take a 
bond with two ſureties in a ſum of double the value of 
the goods diſtreined, conditioned to proſecute the ſuit 
with effect and without delay, and for return of the 
goods; which bond ſhall be aſſignedito the avowant or 
| perſon making cognizance, on requeſt made. to the offi- 
cer; and, if forfeited, may be ſued in the-name of the 
aſſignee. And certainly, as the end of all diſtreſſes is 
only to compel. the party diſtreined upon to fatisfy the 
debt or duty owing from him, this end is as well anſwer- 
ed by ſuch ſufficient ſureties as by retainivg the very 
diſtreſs, which might frequently occaſion great incon- 
venience to the owner; and that the law-never wanton- 
ly inflicts. The ſheriff, on receiving ſuch ſecurity, is 
immediately, by his officers, to cauſe the ehattels taken 
in diſtreſs to. be reſtored into the poſſeſſion of the party 
diſtreined upon; unleſs the diſtreinor clans a. property 
in the goods ſo taken. Eor if,.by this method of diſtreſs, 
the diſtreinor happens to come again into - poſſeſſion of 
his own property in goods which before he had Joſt, the 
law allows him to keep them, without any reference 
to the manner by which he thus has regained poſſeſſion; 
being a kind of perſonal remitter . If therefore the 
diſtreinar claims auy ſuch property, the party replevy- 
ing muſt ſue out a writ de proprietate probanda, in which 
the ſheriff is to try, by an inquelt, in whom the-proper- 
ty previous to the diftreſs ſubſiſted Þ And. if it be found 
to be in the diſtreinor, the ſheriff can, proceed no far- 
ther; but muſt return the claim of property to the 
court of king's bench or common pleas, to be there far- 
ther proſecuted, if- thought adviſeable, and there finally 
determined 4. | | 
But if no claim of property be put in, or if (upon 
trial) the. ſheriff's inqueſt determines it againſt the diſ- 
treinor; then the ſheriff is to replevy the goods (making 


© See pag. 19. Co. Litt, 145. Finch, L. 450, 
Finch. L. 316. | | 


Ch. 9. | WI ON G 5. 149 


uſe of even force if the diſtreinor makes - refiſtance r) 
in caſe the goods be found within his county. But if the 
diſtreſs be carried out of the county, or concealed, then 
the ſheriff may return that the goods, or beaſts, are 
eloigned, elongata, earried to a diſtance, to. places to him 
unknown : and thereupon the party replevying ſhall 
have a writ of capias in withernam, e ( * ons 
roperly, repetito) namio; 2 term which ſignifies a 
. — - . diſtreſs *, in lieu of the firſt which 
was eloigned. It is therefore a command to the ſheriff 
to take other goods of the diſtreinor, in lieu of the diſ- 
treſs formerly taken, and eloigned, or withheld from 
the owner t. So that herę is now diſtreſs againſt diſtreſs ; 
one being taken to anſwer the other, by way of repri- 
ſalu, and as a puniſhment for the as 2 behaviour of 
the original diſtreinor. For which reaſon goods taken, 
in withernam cannot be replevied, till the original diſ- 
treſs is ſorthcoming *. | 
But, in common caſes, the goods are delivered back 
to the party replevying, who is then bound to bring his 
action of replevin ; which may be proſecuted in the 
county-court, be the diſtreſs of what value it may x. 
But either party may remove it to the ſuperior courts of 
king's bench or common pleas, by writ of recordari or 
fone y; the plaintiff at pleaſure, the defendant upon rea- 


ſonable cauſe * ; and alſo, if in the courſe of proceed 


ing any right of freehold comes in queſtion, the ſheriff 
can proceed no farther * ; ſo that it is uſual to carry it up 
12 Inſt. 193, | univerſity of Bruges in Flan- 


* Smith's commonw. b. 3. ders; who gave a univerſal 
c. 10. 2 Inſt. 141. Hickes's challenge to diſpute with any 


Theſaur, 164. perſon in any ſcience : in om 
F. N. B. 69. 73. ſſceibili, et de guolibet ente. Upon 


In the old northern lan- which Mr. More fent him this 
guages the word vwitbernam is queſtion, ©* utrum averia carucae, 
uſed as equivalent to repriſals, © capta in vetite namio, fint ir- 
(Stiernhook, de jure Suron. |. „ replegibilia; whether beaſts 
1. c. 10.) of the plough, taken in witber- 

» Raym. 475. The ſub- nam, are incapable of being re- 
ſtance of this rule compoſed plevied. (Hoddeſd. c. 5.) 
the terms of that famous queſ- * 2 Inſt. 139. 


- tion, with which fir Thomas v2 Inſt. 23. 


More yy a ſtudent on his F. N. B. 69. 70. 
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a pragmatical profeſſor in the | 
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in the firſt inſtance to the courts of Weſtminſter-hall. 
Upon this action brought, and declaration delivered, 
the diſtreinor, who is now the defendant, makes aumwry ; 
that is, he avows taking the diftreſs in his own right, 
or the right of his wife ; and ſets forth the reaſon of it, 
as for rent arrere damage done, or other cauſe: or 
elſe, if he juſtifies in another's right on his bailiff or 
ſervant, he is ſaid to make copmgance ; that is, he at- 
Anoævledges the taking, but inſiſts chat ſuch takin» was 
legal, as he adted by the command of one who had a 
right to diſtrein: and on the truth and legal merits of 
this arowry or cognizance the cauſe is determined. If 
it be determined for the plaintiff ; wiz. that the diſtreſs 
| - was wrongfully taken; he has already got his goods 
| back into his own poſſeſſion, and ſhall keep them, and 
moreover recover damages . But if the defendant pre- 
vails, by the default or nonſuit of the plaintiff, then he 
| ſhall have a writ d+ retorno habendo, whereby the goods 
or chattels (which were diſtreined and then replevied) 
are returned again into his cuſtody ; to be ſold, or 
otherwiſe diſpoſed of, as if no replevin had been made. 
And at the common law, the plaintiff might have brought 
another replevin, and ſo in infinitum to the intolerable | 
vexation of the deſendant, Wherefore the ſtature of 
Weftm, 2. c. 2. reſtrains the plaintiff, when non-ſuited, 
from ſuing out any freſh replevin ; but allows him a 
judicial writ, iſſaing out of the original record, and 
called a writ of ſecond deliverance, in order to have the 
' ſame diſtreſs again delivered to him, on giving the like 
ſecurity as before. And, if the plaintiff be a ſecond time 
non-ſuit, or if the defendant has judgment upon verdict 
or demurrer in the firſt replevin, he 1hall have a writ 
of return irrepleviſable ; after which no writ of ſecond 
wo deliverance ſhall be allowed e. But in caſe of a diſ- 
1 | treſs for rent arrere, the writ of ſecond deliverance 
| is in effect 4 taken away by ſtatute 17 Car. II. e. 9. 
which direQs that, if the " mare be nonſuit be- 
fore iſſue joined, then upon ſuggeſtion made on the 
record in nature of an avowry or cognizance ; or if 
judgment be given * him on demurrer, then, 
without any ſuch ſuggeſtion, the defendant may have a 
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writ to inquire into the value of the diſtreſs by a fry 7 
and ſhall recover the amount of it in damages, if 1 11 
than the arrear of rent; or, if more, then ſo much 
as ſhall be equal to ſuch arrear, with coſts: or, if the 
nonſuit be after iſſue joined, or if a verdi& be againſt 
the plaintiff, then the jury impannelled to try the cauſe 
ſhall aſſeſs ſuch arrears for the defendant': and if (in 
any of theſe caſes) the diftreſs be inſufficient to anſwer 
the arrears diſtreined for, the defendant may take a 
farther diſtreſs or diſtrefles * But otherwiſe, if, pend- 
ing a replevia for a former diftreſs, a man diſtreins 
again for the ſame rent or ſervice, then the party is 
not driven to his action of replevin, bur ſhall have a 
writ of recaption , and recover damages for the de- 
fendant the re-diſtreinior's contempt of the proceſs of the 
b OT „ 
In like manner, other remedies for other unlawf\il 
takings of a man's goods conſiſt only in recovering a fa- 
tisfaction in damages. As if a man takes the goods of 
another out of his actual or virtual poſſeſſion, without 
having a Jawful title ſo to do, it is an injury; which, 
though it doth not amount to felony unleſs it be done 
aninis furandi. is nevertheleſs a tranſgreſſion, for which 
an aCtion of treſpaſs vi et armis will lie ; wherein the 
plaintiff ſhall not recover the thing itſelf, but only da- 
mages for the loſs of it. Or, if committed without 
force, the party may, at his choice, have another reme- 
dy in damages by action of trover and converſion, of 
which I hal? prefently xz. CEE 
2. Deprivation of rotfeſſion may alſo be by an un- 
juſt detainer of another's goods, though the original 
taking was lawful, As if I diſtrein another's cattle da- 
mage- feaſant, and before they are impounded he ten- 
ders me ſufficient amends ; now, though the original 
taking was lawful, my ſubſequent detainment of them 
after tender of amends is wrongful, and he ſhall have 
an action of replevin againſt me to recover them*; in 
which he ſhall recoyer damages only for the detention 
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and not for the caption, becauſe the original taking was: 
lawful. Or, if I lend a mana horſe, and he afterwards 
refuſes to reſtore it, this injury conſiſts in the detaining, 
and not in the original taking, and the regular method 
for me to recover poſſeſſion is by action of . detinue h. 
In this action, of detinue, it is neceſſary to aſcertain 
the thing detained, in ſuch a manner as that it may be 
ſpecifically known and recovered. Therefore it can- 
not be brought for money, corn, or the like: for that 
eannot be known from other money or corn; unleſs 
it be in a bag or a ſack, for.then it may be diſtinguiſh- 
| ably marked. In order therefore to ground an action 
'F of detinue, which is only for the detaining, theſe points 
| | are neceſſary i: 1. That the defendant came lawfully 
| 


into poſſeſſion of the goods, as either by delivery to 
him, or finding them; 2. That the plaintiff have a 
property; 3. That the goods themſelves be of ſome - 
value; and 4. That they be aſcertained in point of 
| identity. Upon this the jury, if they find for the plain- 

| tiff, aſſeſs the reſpeQive values of the ſeveral parcels 
1 detained, and alſo damages for the detention. And 

' 


the judgment is conditional ; that the plaintiff recover 
the ſaid goods, or (if they cannot be had) their reſpec - 
tive values, and alſo the damages for detaining them k., 
[ But there is one diſadvantage which attends this action; 
MF | | viz. that the defendant is herein permitted to wage 
we his law, that is, to exculpate himſelf by oath i, and 
| thereby defeat th - plaintiff of his remedy : which pri- 
1 vilege is grounded on the confidence originally repoſed 
| in the bailee by the bailor, in the borrower by the len- 
der, and the like ; from whence aroſe a ſtrong pre- 
| ſumptive evidence, that in the plaintiffs own opinion 
it the defendant was worthy of credit. But for this rea- 
| ſon the action itſelf is of late much diſuſed, and has gi- 
wh ven place to the action of trover. 3 * 
l This action of trover and conver/ion, was in 
i its original an action of treſpaſs upon the caſe, 
j | for recovery of damages againſt ſuch perſon as 
if | had found another's goods, and refuſed to deliver 
them on demand, but converted them to his own 
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uſe; from which finding and converting it is called 


an action of trover and converſion, The freedom of 


this action from wager of law, and the leſs degree of 
certainty requiſite in deſcribing the goods, * it ſo 
conſiderable an advantage over the action of detinue, 
that by a fiction of law actions of trover were at length 

rmitted to be brought againſt any man, who had in 
E poſſeſſion by any means whatſoever the perſonal 
goods of another, and ſold them or uſed them with- 
out the conſent of the owner, or refuſed to deliver 
them when demanded, The injury lies in the conver- 


ſion : for any man may take the goods of another into 


poſſeſſion, if he finds them; but no finder is allowed 
to acquire a property therein, unleſs the owner be for 
ever unknown : and there fore he muſt not convert 
them to his own uſe, which the law preſumes him to 


do, if he refuſes to reſtore them to the owner: for 


which reaſan, ſuch refuſal alone is, prima facie, ſuffiei- 


ent evidence of a converſion xa. The fact of the finding, 
or trover, is therefore now totally immaterial : for the 

laintiff needs only to ſuggeſt (as words of form) that 
be loſt ſuch goods, and that the defendant found them: 
and, if he proves that the goods are his property, and 
that the defendant had them in his poſſeſſion, it is ſuſ- 
ficient, But a converſion muſt be fully proved: and 
then in this action the plaintiff ſhall recover damages, 


equal to the value of the thing converted, but not the 


thing itſelf ; which nothing will recover but an action 
of detinue or replevin. | 1 | 

As to the damage that may be offered to things per- 
ſonal, while in the peſſeſſion of the owner, as hunting 
a man's deer, ſhooting his dogs, poiſoning his cattle, or 
in any wiſe taking from the value of any of h's chattels, 
or making them in a worſe condition than before, theſe 


- are _— too obvious to need explication, 1 have only 


therefore to mention the remedies given by the law ro 
redreſs them, which are in two ſhapes; bv action of 
| treſpaſs vi et armis, where the act is in itſelf immed.- 
ately injurious to another's property, and therefore ne- 
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ceſſarily accompanied with ſome degree of force; and 
by ſpecial action on the caſe, o_ act is in itſelſ 
indifferent, and the injury only con/equential, and there- 
fore ariſing without any breach of the peace. Ia both 
of which ſuits the plaintiff ſhall recover damages, in 
proportion to the injury which he proves that his pro- 


perty has ſuſtained. And it is not material whether 


the damage be done by the deſendant himſelf, or bis 
ſervants by his direction; for the action will lie againſt 
the meſter as well as the ſervant ?. And, if a man 
keeps a dog or other brute animal, uſed to do miſchief, 
as by worrying ſheep, or the like, the owner muſt an- 


| ſwer for the conſequences, if he knows of ſuch evil 


habit 7. ett ct brvey tg 
II. Hitherto of injuries affecting the right of things 
perſonal, in poſfeſſton, We are next to conſider thoſe 


which regard things in action only; or ſuch rights as 
are founded on, and ariſe from contrads ; the nature 


and ſeveral diviſions of which were explained in the 
preceding volume d. The violation, or non-perform- 
ance, of theſe contracts might be extended into as. great 
2 variety of wrongs, as the rights which we then con» 
fidered ; but I ſhall now conſider them in a more com- 
prehenſive view, by here making only a twofold diviſion 


of contracts; wis, contracts expreſs, and contracts 


implied; and pointing out the injuries that ariſe from 
the violation of each, with their reſpectire remedies, 
Expreſs contracts include three diſtin ſpecies ; 
debts, covenants, and promiſes, | 

1. The legal acceptation of debt is, a ſum of money 
due by certain and expreſs agreement: as, by a bond 
for a determinate ſum ; a bill or note; a ſpecial bar- 
gain; or a rent reſerved on a leaſe ; where the quan- 
tity is fixed and ſpecific, and does not depend upon any 
ſubſequent valuation to ſettie it. The non-payment of 
theſe is an injury, for which the proper remedy is by 
action of elit, to compel the performance of the 


„ Noy's Max. c. 44. 4 See book II. ch. 30. 
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contract and recover the ſpecifical ſum due“. This is 
the ſhorteſt and ſureſt remedy ; particularly where the 
debt arifes upon a ſpecialty, that is, upon a deed or in- 
ſtrument under ſeal. So alſo, if I verbally agree to 
a man a certain price for a certain parcel of goods, 
and fail in the performance, an action of debt lies 
againſt me: for this is alfo a determinate contract: but 
if 1 agree for no ſettled price, I am not liable to an ac- 
tion of debt, but a ſpecial action on the caſe, accord- 
ing to the nature of my contract. And indeed actions 
of debt are now ſeldom brought but upon ſpecial con- 
tracts under ſeal ; wherein the ſum due is clearly and 
preciſely expreſſed: for, in caſe of fuch an action upon 
a ſimple contract, the plaintiff labours under two diffi- 
culties. Firſt, the defendant has here the ſame advan- 
tage as In an action of detinue, that of - waging his law, 
or purging himſelf of the debt by oath, if he thinks 
proper . Secondly, in an action of debt the plaintiff 
muſt prove the whole debt he claims, or recover nothin 
at all. For the debt is one ſingle cauſe of action, . 
and determined; and which therefore, if the proof 
varies from the claim, eannot be looked upon as the 
fame contract whereof the performance is ſued for, If 
therefore I bring an action of debt for 30 J, Iam not at 
| Hberty to prove a debt of 201, and recover a verdict 
thereon () t; any more than if I bring an action of 
detinue for a horſe, I can thereby recover an ox. For 
J fail in the proof of that contract, which my action or 
complaint has alleged to be ſpecific, expreſs, and de- 
terminate. But in an action on the caſe, on what is 
called an indebitatus eee. which is not brought to 
compel a ſpecific performance of the contract, but to 
recover damages for its nos- performance, the implied 
aflumpfit, and conſequently the damages for the breach 
of it are in their nature indeterminate ; and will theres 
fore adapt and proportion themſelves to the truth of 
the cafe which ſhall be proved, without being confined 
to the preciſe demand ſtated in the declaration, For 
See appendix, N-: III. f. 1. My 2 Rall. Abr. 706. n 
14 Rep. 94. Show. 245. 
Bro. Le y gager 93. Dyer, | 
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(e) [But It ſeems to be now hoſden (Doug). 6, Walker againſt 
Witter, ſee ibid. 704.) that it is not neceſſaty that the plaintiff, 
in an ain of debt, ſhould recover the exact ſum demanded.] 
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if any debt be proved, however leſs than the ſum de- 
manded, the law will raiſe a promiſe pro 7anto, and the 
damages will of courſe be 5 to /the actual 

at the defendant, being 
indebted to me in zo I, undertook or promiſed to pay it, 


but failed; and lay my damages ariſing from ſuch 


failure at what ſum | owe: and the jury will, accord- 
ing to the nature of my proof, allow me either the 


whole in damages, or any inferior ſum. And, even in 


actions of debt, where the contract is proved or admit- 
ted, if the defendant can ſhew that he has diſcharged 


any part of it, the plaintiff ſhall recover the reſidue *, 
T 


e form of the writ of debt is ſometimes in the 
debet and detinet, and ſometimes in the detinet only: 
that is, the writ ſtates, either that the defendant owes 
and unjuſtly d:tains the debt or thing in queſtion, or 
only that he unjuſily detains it. It is brought in the 
debet as well as detinet, when ſued by one of 4 original 
contracting parties who perſonally gave the credit, 
againſt the other who per ſonally incurred the debt, or 
againſt his heirs, if they are bound to the payment; as 
by the obligee againſt the obligor, the landlord againit 


the tenant, c. But, if it be brought by or againſt an 


executor for a debt due to or from'the teſtator, this, 
not being his own debt, ſha]] be ſued for in the detiner 
only v. So alſo if the action be for goods, for corn, or 
an borſe, the writ ſhall be in the delinet only; for no- 
thing but a ſum of money, for which I (or my anceſtors 
in my name) have perſonally contracted, is properly 
conſidered as my debt. And indeed a writ of debt in 
the detinet only, for goods and chartels, is neither more 
nor leſs than a mere writ of detinue ; and 1s followe 
by the very ſame judgment *. | 
2. A covenant alſo, contained in a deed, to do a direct 
act or to omit one, is another ſpecies of expreſs con- 
tracts, the violation or breach of which is a civil in- 


jury. As if a man covenants to be at York by ſuch a 


day, or not to exerciſe a trade in a particular place, 


and is not at York at the time appointed, or carries on 


his trade in the place ſorbidden, theſe are direct breaches 


1 Roll, Rep. 2 Salk. 664 · = Raſt, Entr. 174+ 
vF,N, B, 119, | a 5 
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ol his covenant; and may be perhaps greatly to the 
diſadvantage and loſs of the covenantee. The remedy 
for this is by a writ of covenant y: which directs the 
ſheriff to command the defendant generally to keep his 
coyenant with the plaintiff (without ſpecifying the na- 
ture of the covenant) or ſhew good cauſe to the con- 
trary: and if he continues refractory, or the covenant. 
is 1 ſo broken that it cannot now be ſpecifically 
perſormed, then the ſubſequent proceedings ſet forth 
with preciſion the covenant, the breach, and the loſs 
which has happened thereby; whereupon the jury will 
give damages in proportion to the injury ſuſtained by 
the plaintiff, and occaſioned by ſuch breach of the de- 
fendant's contract. Fon 3 | 

There is one ſpecies of covenant, of a different na- 
ture from the reſt; and that is a covenant real, to con- 
vey or diſpoſe of lands, which ſeems to be partly of a 

rſonal and partly of a real nature . For this the 
remedy is by a ws writ of covenant, for a ſpecific 
performance of the contract, concerning certain lands 
particularly deſcribed in the writ, It therefore direQs 
the ſheriff to command the defendant, here called the 
deforciant, to keep the covenant made between the 
plaintiff and him concerning the identical lands in 
queſtion : and upon this proceſs it is that fines of lands 
are uſualiy levied at common law; the plaintiff, or 
| perſon to whom the fine is levied, bringing a writ of 
covenant, in which he ſuggeſts ſome agreement to have 
been made between him and the deforciant, touching 
thoſe particular lands, for the completion of which he 
brings this action And, for the end of this ſuppoſed 
difference, the fine or finalis concordia is made, whereby 
the deforciant (now called the cognnge) acknowledges 
the tenements to be the right of the plaintiff, now call- 
ed the cognizee, And moreover, as leaſes for years 
were formerly conſidered only as contracts » or cove- 
nanis for the enjoyment of the rents and profits, and 
not as the conveyance of any real interett in the land, 
the antient remedy ſor the leſſee, if ejected, was by a 


F. N. B. 243. Z zes book II. ch. 40. 
* Hal, on F. N. B. 46. 15d. ch. 9. | 
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vyrit of covenant againſt the leſſor, to recover the term 
(if in being) and damages, in caſe the ouſter was com- 
mitted by the leſſor himſelf; or, if the term was ex- 
pired, or the ouſter was committed by a ſtranger, claun- 
ing by an elder title, then to recover damages only :. 
No perſon could at common law take advantage of 
any covenant or condition, except ſuch as were parties 
or privies thereto; and, of courſe, no grantee or aſ- 
ſignee of any reverſion or rent. To remedy which, 
and more effectually to ſecure to the king's grantees 
the ſpoils of the monaſteries then newly diſſolved, the 
ſtatute 32 Hen, VIII. c. 34. gives the aſſignee of a re- 
verſion (aſter notice of ſuch aſſignment *) the ſame re- 
medies againſt the particular tenant, by entry or action, 
for waſte or other forfeitures, non-payment of rent, and 
non-performance of conditions, covenants, and agree- 
ments, as the aſſigrer himſelf might have had; and 
makes him equally liable, on the other hand, for acts 
agreed to be performed by the aſſignor, except in the 
caſe of warranty. | | | 
3 A promiſe is 1 
and wants nothing but the ſolemnity of writing and 
ſealing to make it abſolutely the ſame, If therefore ic 
be to do any explicit act, it is an expreſs contract, as 
much as any covenant ; and the as of it is an equal 
injury. The remedy indeed is not exactly the ſame : 
fince, inſtead of an action of covenant, there only lies 
an action upon the cafe, for what is called the aſſumgſit 
or undertaking of the defendant ; the failure of per- 
forming which is the wrong or injury done to the plain- 
tiff, the. damages whereof a Jury are to eſtimate and 
ſettle. As if jy hd, 7 6 promiſes, undertakes, or aſſumes 
1 to Caivs, that he will build and cover his houſe within 
| 8 a time limited, and fails to do it; Caius has an action 
on the caſe againſt the builder, for this breach of his 
expreſs Ads undertaking, or afſumpſet ; and ſhall 
recover a pecuniary ſatisfaction for the injury ſuſtained 
by ſuch delay. So alſo in the caſe before- mentioned, 
of a debt by ſunple contract, if the debtor promiſes 


n the nature of a verbal covenant, 
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to pay it and does not, this breach of promiſe entitles 
the creditor to his action on the caſe, inſtead of being 
driven to an action of debt*, Thus likewiſe a promiſſory 
note, or note of hand not under ſeal, to pay money at a. 
day certain, is an expreſs aſſumpſit; and the payee at 
common law, or by cuſtom and act of parliament the 
indorſeef, may recover the value of the note in damages, 
if it remains unpaid, Some agreements indeed, though 
ever ſo expreſsly made, are deemed of ſo important a 
nature, that they ought not to reſt in verbal promiſe on- 
ly, which cannot be proved but by the memory (which 

13 will induce the perjury) of witneſſes. To 
prevent which, the ſtatute of frauds, and perjuries, 29 
Car. II. c. 3. enacts, that in the five following caſes no 
verbal promiſe ſhall be ſufficient to ground an action 
upon, but at the leaſt ſome note or memorendum of it 
| ſhall be made in writing, and ſigned by the party to be 
charged therewith: 1. Where an executor or admi- 
niſtrator promiſes to anſwer damages out of his own eſtate, 
2. Where a man undertakes to anſwer for the debt, de- 

fault, or miſcarriage of another, 3: Where any agree- 
ment is made, upon conſideration of marriage. 4. Where 
any contract or ſale is made of lands, tenements, or 
hereditaments, or any intereſt therein. 5. And, laſtly, 
where there is any agreement that is not to be perform. 
ed within a year from the making thereof. In all theſe 
caſes a mere verbal aſſungſit is void. 

From theſe expre/s contracts the tranſition is eaſy to 
| thoſe that are only implied by law. Which are ſuch as 
reaſon and juſtice dictate, and which therefore the law 
preſumes that every man has contracted to perform ; 
and, upon. this preſumption, makes him anſwerable to 
ſuch perſons, as ſuffer by his non-performance. 

Of this nature, are, firſt, ſuch as are neceſſarily im- 
plied by the fundamental conſtitution of gavernment, to 
which every man is a centracting party. And thus it is 
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that every perſon is bound and hath virtually agreed ts 


pay ſuch particular ſums of money, as are charged on 
him by the ſentence, or aſſeſſed by the interpretation, of 
the law. For it is a part of the original contract, en- 
tered into by all mankind who partake the benefits of ſo- 
Clety, to ſubmit in all points to the municipal conſtitutions 
and local ordinances of that ſtate, of which each indi- 
vidual is a member. Whatever therefore the laws or- 
der any one to pay, that becomes inftantly a debt, which 
he hath beforehand contracted to diſcharge. And this 
implied agreement it is, that gives the plaintiff a right to 
inſtitute a ſecond action, founded merely on the general 
contract, in order to recover ſuch damages or ſum of 
money, as are aſſeſſed by the jury and adjudged by the 


court to be due from the defendant to the plaintiff in any 


former action. So that if he hath once obtained a judg- 
ment againſt another for a certain ſum, and negleQs to 
take out execution thereupon, he may afterwards bring 
an action of debt upon this judgments, and ſhall not be 


put upon the proof of the original cauſe of action; but 


upon ſhewing the judgment once obtained, ſtill in full 
force, and yet unſatisfied, the law immediately implies, 
that by the original contract of ſociety the defendant 
hath contracted a debt, and is bound to pay it. This 
method ſeems to have been invented, when real actions 
were more in uſe than at preſent, and damages were 
permitted to be recovered thereon; in order to have the 
benefit of a writ of capias to take the defendant's body in 


execution for thoſe damages, which proceſs was allowa- 


ble in an action of debt (in conſequence of the ſtatut- 25 
Edw, III. c. 17.) but not in an action real. Wherefore, 
fince the diſuſe of thoſe real actions, actions of debt upon 
judgment iu perſonal ſuits have been pretty much dif- 
countenanced by the courts, as being generally vexatious 


and oppreſſive, by haraſſing the defendant with the cofts 


ol two actions inſtead. of one. 


On the ſame principle it is, (of an implied original 
contract to ſubmit to the rules of the community, whereof 
weare members) that a forfeiture impoſed by the bye- 


t 1 Roll. Abr. 600, 601. 
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_ (explained and enforced by 
upon the hundred wherein a man is robbed, which is 
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laws and private ordinances of a corporation upon any 
that belong to the body, or an amercement ſet in a court- 
leet or court baron upon any of the ſuitors to-the court 
(for otherwiſe it will not be bindingh) immediately ere- 
ate a debt in the eye of the law: and ſuch forfeiture or 


amercement, if unpaid, work an injury to the party or 


E entitled to receive it; for which the remedy is 


y action of debti. . 


The ſame reaſon may with equal juſtice be applied to 
all penal ſtatutes, that is, ſuch acts of parliament where- 


by a forfeiture is inflicted for tranſgreſſing the proviſions 


therein enacted. The party offending is here bound by 
the fundamental contract of ſociety to obey the direQions 


of the legiſlature, and pay the forfeiture incurred to 


ſuch perſons as the law requires, The uſual applicati- 
on of this forfeiture is either to the party grieved, or elſe 


do any of the king's ſubjects in general. Of the former 


ſort is the forfeiture inflicted 2 the ſtatute of Wincheſter® 
everal ſubſequent ſtatutes!) 


meant to oblige the hundredors to make hue and cry 
after the felon ; for, if they take him, they ſtand ex- 
cuſed. But otherwiſe the party robbed is entitled to 
proſecute them, by a ſpecial action on the caſe, for da- 


mages equivalent to his loſs. And of the ſame nature it 


the action given by ſtatute ꝙ Geo. I. c. 22. commonly 
called the black act, againſt the inhabitants of any hun- 
dred, in order to make ſatisfaction in damages to all per- 


ſons who have ſuffered by the offences enumerated and 


made felony by that act. But, more uſually, theſe for- 
ſeitures created by ſtatute are given at large, to any com- 
mon informer ; or, in other words, to any ſuch perſon 


or perſons as will ſue for the ſame: and hence ſuch 


actions are called popular actions, becauſe they are given 
to the people in general®, Sometimes one part is given 
to the king, to the poor, or to ſome public uſe, and the 
other part to the informer or proſecutor ; and then the 


7. 8 Geo, II. c. 16, 22 Geo, 
i 5 Rep. 64. Hob, 179. II. . 24 | | 
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ſuit is called a qui tam action, becauſe it is brought by 

a perſon *©* qui tam pro domino rege, Ic. quam pro ſe ipſo 

c in ac parte ſequitur.” If the king therefore himſel A 

commences this ſuit, he ſhall have the whole fortunes / | 

But if any one hath begun a qui tam, of popular action, 

no other perſon can purſue it; and che verdict paſſed 

upon the defendant in the firſt ſuit is a bar to all others, 

and concluſive even to the king himſelf. This has fre- 

quently occaſioned offenders to procure their own friends 

to begin a ſuit, in order to foreſtall and prevent other 

actions: which practice is in ſome meaſure prevented by 

a ſtatute made in the reign of a very ſharp- ſighted prince 

in penal laws; 4 Hen. VII. c. 20. which enacts, that no 

recovery, otherwiſe than by verdict, obtained by collu- 
ſion in an action popular, ſhall be a bar to any other ac- 

tion proſecuted bona fide, A proviſion, that ſeems bor- 

rowed from the rule of Roman law, that if a perſon was 

acquitted of any accuſation, merely by the prevarication 

of the accuſer, a new proſecution might be commenced 

againſt him“. 

A ſecond claſs of implied contracts are ſuch as do net 
ariſe from the expreſs determination of any court, or the 
poſitive direction of any ſtatute; but from natural reaſon, 
and the juſt conſtruction of law, Which claſs extends to 
all preſumptive undertakings or afſumpſits; which, though 
never perhaps actually made, yet conſtantly ariſe from 
this general implication and intendment of the courts of 
judicature, that every man hath engaged to perform 
what his duty or juſtice requires. Thus, 

1. If I employ a perſon to tranſaQ any buſineſs for 
me, or perform any work, the law implies that I under- 
took or aſſumed to pay him, ſo much as his labour de- 
ſerved, And if I neglect to make him amends, he has 

1 à remedy for this injury by bringing his action on 
'F the caſe upon this implied afſumpfit; wherein he 
is at liberty to ſuggeſt that I promiſed to pay 

him ſo much as he reaſonably deſerved, and then to 


ex. F. C. a6. Hl. 47. 35. 3. 


| N ' 
= «4 Lo 


— e Ax. As, ] / 


Ch. 9. „„ 163 


aver that his trouble was really worth ſuch a particu- 


lar ſum, which the defendant has omitted to pay. But 


this valuation of his trouble is ſubmitted to the deter - 
mination of a jury; who will aſſeſs ſuch a ſum in da- 


mages as they think he really merited. This is called 


o 


an aſſumpſit on a quantum meruit. | | 
2. There is alſo an implied aſſumpfit on a quantum 


valebat, which is very ſimilar to the former; being 


only where one takes up goods or wares of a tradeſman, 
without expreſsly agreeing for the price. There the 
law concludes, that both parties did intentionally agree, 
that the real value of the goods ſhould be paid ; and 
an action on the caſe may be brought accordingly, if 
the vendee refuſes to pay that value. 5 

3. A third fpecies of implied afſump/its is when one 
has had and received money belonging to another, with- 
out any valuable conſideration given on the receiver's 
part: for the law conſtrues this to be money had and 


received for the uſe of the owner only; and implies 


that the perſon ſo receiving promiſed and undertook to 
account for it to the true proprietor. And, if he un- 
juſtly detains it, an action on the caſe lies againſt him 
for the breach of ſuch implied promiſe and undertak- 
ing; and he will be made to repair the owner in da- 
mages, equivalent to what he has detained in violation 
of — his promiſe. This is a very extenſive and be- 
neficial remedy, applicable to almoſt every caſe where 
the defendant has received money which ex quo et 
bono he ought to refund. It lies for money paid by 
miſtake, or on a conſideration which happens to fail, or 
through impoſition, extortion, or n ee or where 
any undue advantage is taken of the plaintiff's ſitu- 
ation P, Oe hes 
4. Where a perſon has Jaid out and expended his 
own money for the uſe of another, at his requeſt, the 
law implies a promiſe of repayment, and an action will 
lie on this aſump/it d. Eo It 


74 Burr, 1012, Carth. 446: 2 Keb. 93. 
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F. Likewiſe fthly, upon a ſtated account between 
two merchants, or other perfons, the law implies that 
he againſt whom the balance appears has engaged to 
pay it to the other; though there be not any actual 
| promiſe. And from this implication it is frequent for 
actions on the caſe to be brought, declaring that the 
plaintiff and defendant had 2 their accounts to- 
gether, infimul computaſſent, (which gives name to this 
pecies of A umpſet) and that the defendant engaged to 
pay the plaintiff the balance, but has ſince neglected to 
do it, But if no account has been made up, then the 
legal remedy is by bringing a writ of account, de con 
gute“; commanding the defendant to render a juſt ac- 
count to the plaintiff, or ſhe the court good cauſe to 
the contrary, In this action, if the plaintiff ſucceeds, 
there are two judgments: the firſt is, that the defen- 
dant do account (quod eompuret) before auditors appoint- 
ed by the court; and, when ſuch account is finiſhed, 
then the ſecond judgment is, that he do pay the plain- 
tiff ſo much as he is found in arrear, This action, by 
the old common law®, lay only againſt the parties 
themſelves, and not their executors ; becauſe matters 
of account reſted ſolely in their own knowledge. But 
this defect. after many fruitleſs attempts in parliament, 
was at laft remedied. by ſtature 4 Ann, e. 16. which 
gives an action of account againſt the executors and 
adminiſtrators. But however 1t is found by experience, 
that the moſt ready and effectual way to ſettle theſe 
matters 'of account is by bill in a court of equity, 
where a difeovery may be had on the defendants oath, 
without relying merely on the evidence which the 
plaintiff may be able to produce. Wherefore actions 
of account, to compel a man to bring in and ſettle his 
accounts, are now very ſeldom uſed ; though, when 
an account is once ſtated, nothing is more common than 
an action upon the implied afum//t to pay the ba- 


lance, 
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6. The laft claſs of contracts, implied by reaſon and 
conſtruction of law, ariſes upon this ſuppoſition, that 
every one who undertakes any office, employment, 
- truſt, or duty, contracts with thoſe who employ or en- 
truſt him, to perform it with integrity, diligence, and 
ſkill. And, if by his want of either of thoſe qualiries 
any injury accrues to individuals, they have therefore 
their remedy in damages by a ſpecial action on the 
caſe, A ſew inſtances vill fully illuſtrate this matter. 
H an officer of the public is guilty of neglect of duty, 
or a palpable breach of it, of non- ſea ſance or of miſ- 
feaſance ; as, if the ſheriff does not execute a writ 
ſent to him, or if he wilfully makes a falſe return 
thereof ; in beth theſe cafes the party aggrieved ſhall 
have an action on the caſe, for damages to be aſſeſſed by 
a jury i. If a ſheriff or gaoler ſuffers a priſoner, who 
1s taken upon meſne 2 (that is, during the pen- 
dency of a ſuit) to eſcape, he is liable to an action on 
the caſe But if, after judgment, a gaoler or a ſneriff 
permits a debtor to eſcape, who is charged in execution 
for a certain ſum ; the debt immediately becomes his 
own, and he is compellable by action of debt, being for 
a ſum liquidated and aſcertained, to fatisfy the creditor 
his whole demand: which doctrine is grounded * on 
the equity of the ſtatutes of Weſtm, 2. 13 Edw. c. 11, 
and 1 Ric. II. c. 12. An adiocate or attorney that be- 

tray the cauſe of their client, or being retained, ne- 
glect to appear at the trial, by which the cauſe miſcar- 
ries, are liable to an action on the caſe, for a repara- 
tion to their injured client. There is alſo in law al- 
ways an implied contract with a common inn-keeper, to 
ſecure his gueſts goods in his inn; with a common car- 
rier or bargemaſter, to be anſwerable for the goods he 
carries; with a common farrier, that he ſhoes a horſe 
well, without laming him; with a common taylor, or 
other workman, that he performs his buſineſs in a 
workmanlike manner: in which if they fail, an action 
en the caſe lies to recover damages ſor ſuch breach of 


Moor. 431, 11 Rep. 99. Inſt. 382. 
» Cro, Eliz. 62 5. Comb, 69. Finch. L. 188. 
Bro. Abr. t. parliament, 19. | 
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| their general undertaking”, But if I employ a perſon 
i to tranſact any of theſe concerns, whoſe common pro- 
feſſion and buſineſs it is not, the law implies no ſuch 


14 general undertaking; but, in order to charge him with 
Ih damages, a ſpecial agreement is required. Alſo, if an 
ar inn-keeper, or other victualler, hangs out a ſign and 


1 opens his houſe for travellers, it is an implied engage- 
LY ment to entertain all perſons who travel that way; and 
{ upon this univerſal aſſumpſit an action on the caſe will 
| lie againſt him for damages, if he without good rea- 
1 ſon refuſes to admit a traveller z. If any one cheats 
1 me with falſe cards or dice, or by falſe weights and 
14 meaſures, or by ſelling me one commodity for another, 
| | -— anaQtion on the caſe alſo lies againſt him for damages, 
14 upon the contract which the law always implies, that 
| every tranſaction is fair and honeſt a. In contracts 
| likewiſe for ſales, it is conſtantly underſtood that the 
| i ſeller undertakes that the commodity he ſells is his own] 
1 and if it proves otherwiſe, an action on the caſe lies 
Bi againſt him, to exact damages for this deceit. In con- 
| tracts for proviſions it is always implied that they ave 
VY wholeſome ; and, if they be not, the ſame remedy 
may be had. Alſo if he, that ſelleth any thing, doth 
| upon the ſale warrant it to be good, the law aunexes a 
| if tacit contract to this warranty, that if it be not ſo, he 
jt thall make compenſation to the buyer: elſe it is an in- 
lj Jury to good faith, for which an action on the caſe will 
lie to recover damages b. The warranty muſt be upon 
| rhe ſale ; for if it be made after, and not at the time of 
ſi the ſale, it is a void warranty ©; for it is then made 
without any conſideration ; neither does the buyer then 
ll take the goods upon the credit of the vendor, Alſo 
| the warranty can only reach to things in being at the 
time of the warranty made, and not to things in futuro: 
| as, that a horſe is ſound at the buying of him; not that 
i he will be ſound two years hence, Bur if the vendor 
i knew the goods to be unſound, and hath uſed any art 
. to diſguiſe them 9, or if they are in any ſhape different 
from what he repreſents them to be to the buyer, 


[| Y 17 Rep, 54. 1 Saund. 334, F. N. B. 94. 
| * 1 Ventr. 333. e Finch. L. 189, 
® 10 Rep. 56, © 2 Roll. Rep. 5. 
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this artifice ſhall be equivalent to an expreſs 
| warranty, and the vendor is anſwerable for their 
goodneſs. A general warranty will not extend to 
guard againſt defects that are plainly and obviouſly the 
object — one's ſenſes, as if a horſe be warranted per- 
ſect, and wants either a tail or an ear, unleſs the buyer 
in this caſe be blind, But if cloth is warranted to be 
of ſuch a length, when it is not, there an action on 
the caſe lies for damages; for that cannot be diſcerned 
by ſight, but only by a collateral proof, the meaſuring 
it . Alſo if a horſe is warranted ſound, and he wants 
the ſight of an eye, though this ſeems to be the object 
of one's ſenſes, yet as the diſcernment of ſuch defects 
is frequently matter of ſkill, it hath been held that an 
action on the caſe lieth, to recover damages for this im- 
poſition f. | . 

Beſides the ſpecial action on the caſe, there is alſo a 
peeuliar remedy, entitled an action of deceit t, to give 
damages in ſome particular caſes of fraud; and prin- 
cipally where one man does any thing in the name of 
another, by which he is deceived or injured &; as if 


one brings an action in another's name, and then ſuffers _ 


2 non- ſuit, whereby the plaintiff becomes liable to 
coſts : or where one obtains or ſuffers a fraudulent re- 
covery of lands, tenements, or chattels, to the prejudice 
of him that hath right, As when by colluſion the at- 
torney of the tenant makes default in a real action, or 
where the ſheriff returns that the tenant was ſummoned 
when he was not ſo, and in either caſe he loſes the 
land, the writ of deceit lies againſt the demandant, and 
alſo the attorney or the ſlieriff and his officers ; to an- 
nul the former proceedings and recover back the land*, 
It alſo lies in the caſes of warranty beſore- mentioned, 
and other perſonal injuries committed contrary to good 
faith and honeſty ®, But an action en the caſe, for dã- 
mages, in nature oſ a writ of deceit, is more uſually brought 
upon theſe occafions!, And indeed it is the onlyx 


Finch. L. 18g, Entr, 221, 222. See pag. 405: 


* Salk. 611. | x F. N. B. 98. 

5 F. N. B. 95. . | I Booth, 253, Co, Entr. 8. 
» Law of nifs prius, 30. ” 2 Lev. 419. 
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remedy for a lord of a manner, in or out of antient 


demeſne, to reverſe a fine or recovery had in the king's 


courts of lands lying within his juriſdiction; which 
would otherwiſe be thereby turned into frank fee. And 
this may be brought by the lord againſt the parties and 
cefluy que uſe of ſuch fine or recovery ; and thereby 
he ſhall obtain judgment not only for damages (which 
are uſually remitted) but alſo to recover his court, and 
juriſdiction over the lands, and to annul the former pro- 
eeedings v. IT HE 

Thus much for the non-performance of contracts 
expreſs or implied ; which includes every poflible in- 
jury to what is by far the moſt conſiderable ſpecies of 
perſonal property; vis. that which confiſts in action 
merely, and not in poſſeſſion, Which finiſhes our in- 


quiries into fuch wrongs as may be offered to perſona 


property, with their ſeveral remedies by ſuit or ac- 


'» Raſt, Entr. 100. J. 3 Lev. 415. Lutw. 711. 74%. 
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CHAPTER THE TENTH. 


or INJURIES ro REAL PROPERTY, 


AND FIRST or DISPOSSESSION, on 
OUSTER or Taz. FREEHOLD. 


[ CO ME now to conſider ſuch injuries as affect that 
ſpecies of property which the laws of England have 
denominated real; as being of a more ſubſtantial and 


permanent nature, than thoſe tranſitory rights of which 


perſonal chattels are the object. 
Real injuries then, or injuries affecting real rights, 


: are principally ſix; 1. Ouſter; 2. Treſpaſs z 3. 


Nuſance; 4. Waſte; 5. SubtraQtion ;. 6. Diſtur- 


bance. 


Ouſter, or diſpoſſeſſion, is a wrong or injury that 
Gon : for thereby 
the wrong-doer gets into the actual occupation of the 
land or hereditament, and obliges him that hath” a 
right to ſeek his legal remedy; in order to gain poſ- 
ſelfion, and damages for the injury ſuſtained. And 
ſuch ouſter, or diſpoſſeſſion, may either be of the 
freehold, or of chattels real. Ouſter of the freehold is 
effected by one of the following methods, 1 Abate- 
ment; 2. Intruſion ; 3. Diſſeiſin; 4. Diſcontinu- 
ance ; 5. Deforcement. All of which in their or- 
der, and afterwards their reſpectiyxe remedies, . will 
be conſidered in the preſent chapter. 5 | 
1. And, firſt, an abatement is where a perſon dies 
ſeiſed of aa inheritance, and before the heir or deviſee 


== 
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enters, a ſtranger who has no right makes entry, and 
gets poſſeſſñon of the freehold : this entry of him is call - 


end an abatement, and he himſelf is denominated an aba- 


tor“. It is to be obſerved that this expreſſion, of aba- 


ting. which is derived from the French, and ſignifies 


to quaſh, beat down, or deſtroy, is uſed by our law 
in three ſenſes, The firſt, which ſeems to be the primi- 
tive ſenſe, is that of abating or beating down a nuſance, 
of which we ſpoke in the beginning of this book * : and 
in a like ſenſe it is uſed in ſtatute Weſtm. 1. 3 Edw. 
I. c. 17. where mention is made of abating a caſtle or 
fortreſs ; in which caſe it clearly ſignifies to pull it 
down, and level it with the ground. The ſecond ſig- 
nification of abatement is that of abating a writ or ac- 
tion, of which we ſhall ſav more hereafter : here it is 
taken figuratively, and ſignifies the overthrow or de- 
feating of fuch writ, by ſome fatal exception to it. 
The laſt ſpecies of abatement is that we have now be- 
fore us; which is alſo a figurative expreſiion to denote 
that the rightful poſſeſſion or freehold of the heir or de- 


viſee is overthrown by the rude intervention of a ſtran- 


er. | | | 
8 This abatement of a freehold is ſome what ſimilar to 


an immediate occupancy in a ſtate of nature, which is 
effected by taking poſſeſſion of the land the ſame inſtant 
that the prior occupant by his death relinquiſhes it, 
But this, however agreeable to natural juſtice, conſi- 
dering man, merely as an individual, is diametrically 
oppoſite to the law of ſociety, and particularly the law 
of England : which, for the preſervation bf public 
peace, hath prohibited as far as poſſible all acquiſitions 
by mere occupancy : and hath a:refted that lands, 
on the death of the preſent poſſeſſor, ſhould immedi- 
ately veſt either in ſome perſon, expreſsly named and 
appointed by the deceaſed, as his deviſee; or, on de- 
fault of ſuch appointment, in ſuch of his next relati- 
ons as the law hath ſelected and pointed out as his na- 
tural repreſentative or heir, Every entry therefore of 
a mere ftranger by way of intervention between the 


anceſtor and heir or perſon next entitled, which keeps 


4 Finch, L. 195, Þ page 5. 


Ch. 10. WronGs 169 


the heir and deviſee out of poſſeſſion, is one of the high- 
eſt injuries to the rights of real property. . 
2. The ſecond ſpecies of injury by ouſter, or amo- 
tion of poſſeſſion from the freehold, is by intrufion -- 
which is the entry of a ſtranger, after. a particular 
eſtate of a freehold is determined, before him in re- 
mainder or reverſion, And it happens where a tenant 
for term of life dieth ſeiſed of certain lands and tene- 
ments, and a ſtranger entereth thereon, after ſuch 
death of the tenant, and before any entry of him in re- 
mainder and reverſion . This entry and interpoſition 
of the ſtranger differ from an abatement in this; that 
an abatement is always to the prejudice of the heir, 
or immediate deviſee; an intruſion is always to the 
prejudice of him in remainder or reverſion. For ex- 
ample ; if A dies ſeiſed of lands in fee-fimple, and, 
before the entry of B his heir, C enters thereon, this is 
an abatement ; but if A be tenant for life, with re- 
mainder to B in fee-ſimple, and, after the death of A, 
C enters, this is an intruſion. Alſo if A be tenant for 


life on leaſe from B, or his anceſtors, or be tenant by 


the curteſy, or in dower, the reverſion being veſted 
in B; and after the death of A, C enters and keeps 
B out of poſſeſſion, this is likewiſe an intruſion, So 
that an intruſion is always immediately conſequent up- 
on the determination of a particular eſtate ; an abate- 
ment is always conſequent upon the deſcent or deviſe of 
an eſtate in fee ſimple. And in either caſe the injury 
is equally great to him whoſe poſſeſſion is defeated by 
this unlawful occupancy. He | 
3. The third ſpecies of injury by ouſter, or privation 
of the freehold, is by diſſeifin. Diſſeiſin is a wrong- 
ful putting out of him that is ſeiſed of the freehold 4, 
The two former ſpecies of injury were by a wrengful 
entry where the poſſeſſion was vacant ; but this is an 
attack upon him who is in actual poſſeſſion, and turn- 
ing him out of it, Thoſe were an ouſter from a free- 
hold in law; this is an ouſter from a freehold in deed. 
Diſſeiſin may be effected either in corporeal inheri- 


© Co, Litt, 277, F. N. B. 203, 204. # Co. Litt. 277. 
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tances, or incorporeal, Diſſeiſin, of things corporeal 
as of houſes, lands, e. muſt be by entry and actual 
diſpoſſeſſion of the freehold * ; as if a man enters either 
by force or fraud into the houſe of another, and turns, 
or at leaſt keeps, him or his ſervants out of poſſeſſion. 
Diſſeiſin of incorporeal hereditaments cannot be an ac- 
tual diſpoſſeſſion; for the ſubject itfelf is neither ca- 
pable of actual bodily poſſeſſion, nor diſpoſſeſſion: but 
it depends on their reſpective natures, and various 
kinds ; being in general nothing more than a diſtur- 
bance of the oner in the means of coming at, or en- 


joy ing them. With regard to freehold rent in particu—- 


lar, our antient law f mention five methods of 
working a diſſeiſin thereof: 1. By encloſure; where 
the tenant fo encloſeth the houſe or land, that the lord 
cannot come to diſtrein thereon, or demand it: 2. By 
fereſtaller, or lying in wait; when the tenant beſetteth 
the way with-force and arms, or by menaces of bodily 


hurt affrights the leſſor from coming: 3. By reſcous; 


that is, either by violently retaking a diſtreſs taken, or 
by preventing the lord with force and arms from tak- 
ing any at alf: 4. By repleuin; when the tenant re- 
plevies the diſtreſs at ſuch time when his rent is really 
due: 5. By denial; which is when the rent being law- 
fully demanded is not paid. All, or any of theſe cir- 
cumfſtances amount to a diſſeiſin of rent; that is, they 
wrongfully put the owner out of the only poſſeſſion, of 
which the ſubject matter is capable, namely, the re- 
ceipt of it. But all theſe diſſeifins, of hereditaments 
incorporeal, are only ſo at the election and choice of the 
party injured ; if, for the ſake of more eaſily trying the 


right, he is pleafed ro ſuppoſe himſelf diſſeiſed 8, Other 


| wiſe, as there can be no actual diſpoſſeſſion, he can» 
not be compullively diſſeiſed of any, corporeal heredi- 


tament. | 1 
And ſo too, even in corporeal hereditaments, a 


man may frequently ſuppoſe himſelf to be diſſeiſed, 


when he is not ſo in fact, for the ſake of entitling him» 
ſelf to the more eaſy and commodious remedy of an 


aſſiſe of novel diſſeiſin, (which will be explained in 


the ſequel of this chapter) inſtead of being 


Co. Litt. 111. §. 237, &s, 
$ Finch, L, 165, 166. Litt. 8 Litt. g. 53d, 589. 
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driven to the more tedious proceſs of a writ of entry b. 
The true injury of compulſive diſſeiſin ſeems to be that 
of diſpoſſeſſing the tenant, and ſubſtituting oneſelf to be 
the tenant of the lord in his ſtead ; in order to which 
in the times of pure feodal tenurefhe conſent or conni- 


vance of the lord, who upon every deſcent or alienation 


perſonally gave, and who therefore alone could change, 
the ſeiſin or inveſtiture, ſeems to have been conſidered 
as neceſſary. But when in proceſs of time the feodal 

form of alienations wore off, and the lord was no longer 
the inſtrument of giving actual ſeifin, it is probable that 
the lord's acceptance of rent or ſervice, from him who 
had diſpoſſeſfed another, might conſtitute a complete 
diſſeiſin. Afterwards, no regard was had to the lord's 
concurrence, but the diſpoſſeſſor himſelf was conſider- 


ed as the ſole diſſeiſor: and this wrong was then allow- 


ed to be remedied by entry only, without any form of 


law, as againſt the diſſeiſor himſelf 3 but required a 


legal proceſs againſt his heir or alienee. And when 
the remedy by aſſiſe was introduced under Henry II, 
to redreſs ſuch diſſeiſins as had been committed within a 
few years next preceding, the facility of that remedy. 
induced others, who were wrongfully kept out of the 


| freehold, to feign or allow themſelves to be diſſeiſed, 


merely for the fake of the remedy. 
| Theſe three ſpecies of injury, abatement, iutruſam, 


and diſſeifin, are ſuch wherein the entry of the tenant 


ab initio, as well as the coutinuance of his poſſeſſion af- 
terwards, is unlawful. But the two remaining fpecies 
are where the entry of the tenant was at firſt lawful, 


but the wrong confiſts in the detaining of poſſeſſion af- 


terwards,. h © 

4. Such is, fourthly, the injury of diſcontinuance z 
which happens when he who hath an eſtate-tail, maketh 
a larger eſtate of the land than by law he is entitled to 


do i: in which cafe the eſtate is good, ſo far as his po- 


- 


er extends who made it, but no farther. As if tenant 
in tail makes a ſeoffment in fee-fimple, or for the life of 


* » Hengb, parv. C, 7. 4 Burr. 110. inch. L. 140. 
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the feoffee, or in tail; all which are beyond his power 
| to make, for that by the common law extends no far- 
ther than to make a leaſe for his own life : in ſuch caſe 
the entry of the feoffee is lawful during the life of the 
| feoffor; but if he retains the poſſeſſion after the death 


| of the feoffor, it is an injury, which is termed a diſ- 
continuance ; the antient legal eftate, which ought to 

| have ſurvived to the heir in tail, being gone, or at leaſt 

[ ſuſpended, and for a while diſcontinued. For, in this 

| caſe, on the death of the alienors, neither the heir in 

mo tail, nor they in remainder or reverſion expectant on 

| | the determination of the eſtate-tail, can enter on and 

| | poſſeſs the lands ſo alienated. Alſo, by the common 
N law, the alienation of an huſband who was ſeiſed in the 

| Tight of his wife, worked a diſcontinuance of the wife's 

| eftate : till the ſtatute 32 Hen. VIII. c. 28. provided, 

# that no act by the huſband alone ſhall work a diſconti- 

1 nuance of, or prejudice, the inheritance or freehold of 

| the wife; bur that, after his death, ſhe or her heir may 

} enter on the lands in queſtion, Formerly alſo, if an 

alienation was made by a ſole corporation, as a biſhop 

| or dean, without conſent. of the chapter, this was a 

| diſcontinuance i, But this is now quite antiquated by the 

| diſabling ſtatutes of 1 Eliz. e. 19. and 13 Eliz. c. 10. 

| which declare all ſuch alienations abſolutely void 425 

| initio, and therefore-at preſent no- diſcontinuance can be 

| thereby occaſioned. | | | 

| 5. The fifth and laſt ſpecies of injuries by ouſter or 

| privation of the freehold, where the entry of the pre- 

5 ſent tenant or poſſeſſor was originally lawful, but his 

. detainer is now become unlawful, is that by deforcement. 

1 This, in its moſt extenſive ſenſe, is nomen generali ſſimum; 

a much larger and more comprehenſive expreſſion than 

any of the former: it then ſignify ing the holding of any 

lands or tenements to which another perſon hath a 

Mi right *, So that this includes as well an abatement, an 

1 intruſion, a diſſeiſin, or a diſcontinuance, as any other 

il ſpecies of wrong whatſoever, whereby he that hath: 

izt to the freehold is kept out of poſſeſſion. But, as 

contradiſtinguiſhed from the former, it is only ſuch a. 

detainer of the freehold, from him that hath the right 
F. N. B. 194. * Co. Litt. 277. | 
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of property, but never had any poſſeſſion under that 
right, as falls within none of the injuries which we have 
before explained. As in caſe where a lord has a ſeig- 
nory, and lands eſcheat to him prepter defelum ſanguinis, 
but the ſeiſin of the lands is withheld from him: here 
the injury is not abatement, for the right veſts not in the 
lord as heir or deviſee; nor is it intruſion, for it veſts not 
in him who hath the remainder or reverſion z nor is it 
diſſeiſin, for the lord was never ſeiſed; nor does it at all 
bear the nature of any ſpecigs of diſcontinuance; but, 
being neither of theſe four, it is therefore a deforcement l. 
If a man marries a woman, and during the coverture is 
ſeiſed of lands, and alienes, and dies; is diſſeiſed, and 
dies; or dies in poſſeſſion ; and the alienee, diſſeiſor, 
or heir, enters on the tenements and doth not aſſign the 
widow her dower ; this is alſoa deforcement to the 
widow, by withholding lands to which ſhe hath a 
right m. In like manner, if a man leaſe lands to ano- 
ther for term of years, or for the life of a third perſon, 
and the term expires by ſurrender, efflux of time, or 
death of the ceftuy que vie; and the leſſee or any ſtran- 
ger, who was at the expiration of the term in poſleſſion, 
holds over, and refuſes to deliver the poſſeſſion to him 
in remainder or reverſion, this is likewiſe a deforce- 
ment n. Deforcements may alſo ariſe upon the breach 
of a condition in law: as if a woman gives lands to a 
man by deed, to the intent that he marry her, and he 
will not when thereupon required, but continues to hold 
the lands: this is ſuch a fraud on the man's part, that 
the law will not allow it to deveſt the woman's right of 
poſſeſſion ; though, his entry being lawful, it does deveſt 
the actual poſſeſſion, and thereby becomes a deforce- 
ment . Deforcements may alſo be grounded on the 
diſability of the party deforced : as if an infant do make 
an alienation of his lands, and the alienee enters and 
keeps poſſeſſion ; now, as the alienation is voidable, this 
poſſeſſion as againſt the infant (or, in caſe of his deceaſe, 
as againſt his heir) is after avoidance wrongful, and 
therefore a deſorcement v. The ſame happens, when 
F. N. B. 143. c. 9. pag. 151. | 
Lid. 8. — | . F. N. B 205, 
Finch. L. 263. F. N. B. Finch, L. 264. F. N. B. 
201, 205,6, See book II. 192, 
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ene of nonſane memory alienes his lands or tenements, 
and the alienee enters and holds poſſeſſion, this may alſo 
be a deforcement a. Another ſpecies of deforcement is, 
where- two perſons have the ſame title to land, and one 
of them enters and keeps poſſeſſion againſt the other: as 
where the anceſtor dies ſeiſed of an eſtate in fee- ſimple, 
which deſcends to two ſiſters as coparceners, and one of 
them enters before the other, and will not ſuffer her 
ſiſter to enter and enjoy her moiety ; this is alſo a de- 


forcement . Deforcement may alſo be grounded on 
| the non-performance of a covenant real : as if a man, 
ſeiſed of lands, covenants to convey them to another, 


and negleQs or refuſes ſo to do, but continues poſſeſſion 
againſt him; this poffeſſion, being wrongful, is a de- 
reement * : whence, in levying a fine of lands, the 


| Perſon, againſt whom the fictitious action is brought up» 


on a ſuppoſed breach of covenant, is called the deforci- 
. And, laſtly, by way of analogy, keeping a man 
by any means out of a freehold office is conſtrued to be a 
deforcement ; though, being an incorporeal heredita- 
ment, the deforciant has no corpora} poſſeſſion. So that 


whatſoever injury (withholding the poſſeſſion of a free- 


hold) is not included under one of the four former 


heads, is comprized under this of deforcement, 


The feveral ſpecies and de of injury by oufler 
being thus cronies and 4 the next — as 
is the remedy : which is, univerſally, the re/titution or 
delivery of poſſeſſion to the right owner; and, in ſome 
caſes, damages alſo for the unjuſt amotion. The 
methods, whereby theſe remedies, or either of them, 
may be obtained, are various. 

I. The firſt is that extrajudicial and ſummary one, 
which we ſlightly touched in the firſt ghapter of the pre- 
fent book t, of entry by the legal „when another 
perſon, who hath no right, hath previouſly taken poſſeſ- 
fion of lands or tenements. In this caſe the party en- 
titled may make a formal, but peaceable, entry there- 
on, declaring that thereby he takes poſſeſſion ; which 


' notorious act of ownerſhip is equivalent to a feodal in- 


veſtiture by the lord u: or he may enter to any part 
Finch. Ibid, F. N. B. 202. See pag. 5. : 
r Finch. L. 293, 294, F,N,B, See book II. ch. 14. page 


197. . 
* F. N. B. 146. Ä 
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of it in the ſame county, declaring it to be in the name 
of the whole : but if it lies in different counties. he 
muſt make different entries; for the notoriety of ſuch 
entry or claim to the pares or freeholders of Weſtmor-- 
land, is not any notoriety to the pures or freeholders of 
Suſſex, Alſo if there be wo diſſeiſors, the party dif- 
ſeifed muſt make his entry on Bon; or if one diſſeiſor 
has conveyed the lands with livery to wa diſtin feof- 
fees, entry muſt be made on S*: for as their ſeifin 
is diftin, ſo alſo muſt be the at whick deveſts that 
ſeiſin. If the claimant be deterred from entering by 
menaces or bodily fear, he may make claim, as near to 
the eſtate as he can, with the like forms and ſolemnities: 
which claim is in force for only a year and a day v. 
And this claim, if it be repeated once in the ſpace of 
every year and day, (which: is called continual claim): 
hass the ſame effect with, and in all reſpects amount to, 

a legal entry. Such an entry gives a man ſeiſin , or 
puts into immediate poſſeſſion him that hath right of en- 
try on the eſtate, and thereby makes him complete 
owner, and capable of conveying it from himſelf by 
either deſcent or purchaſe. „ 
This remedy by entry takes place in three only of 

the five ſpecies of ouſter, vis, abatement, intruſion, 
and diffeiſin ®; for, as in theſe the original entry of the 
wrongdoer was unlawfu}, they may therefore be reme» 

died by the mere entry of him who hath right. But, 
upon a diſcontinuance or deforcement, the owner of the 
eftate cannot enter, but is driven to his action: for here» 
in the original entry being lawful, and thereby an ap- 
ge right of poſſeſſion being gained, the law will not 
uffer that right to be overthrown by the mere act or en- 
try of the claimant, Yet a man may enter © on his te- 
nant by ſufferance : for ſuch tenant hath no freehold, 
but only a bare poſſeſſion; which may be defeated, like 
a tenancy at will, by the mere entry of the owner. 
But if the owner thinks it more expedient to ſuppoſe or 
admit * ſuch tenant to have gained a tortious freebold, 


» Litt. 5. 49. | a Co, Lite 15. 
* Co, Litt, 252. > Ibid. 237, 238. 
3" 2 5. 422. e See book II. pag. 150, 


id. J. 419. 43. 4 Co. Litt. 57. 
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he is then remediable by writ of entry, ad terminum 
gui praeteriit. | | 
On the other hand, in caſe of abatement, intruſion, 
or diſſeiſin, where entries are generally lawful, this 
right of entry may be zolled, that is, taken away, by - 
deſcent, Deſcents, which take away entries d, are 
when any one, ſeiſed by any means whatſoever of the 
inheritance of a corporeal hereditament, dies, whereby 
the ſame deſcends to his heir : in this caſe, however 
feeble the right of the anceſtor might be, the entry of 
any other perſon who claims title to the freehold is ta- 
ken away; and he cannot recover poſſeſſion againſt the 
heir by this ſummary method, but is driven to his ac- 
tion to gain a legal ſeiſm of the eſtate. And this, firſt, 
becauſe the heir comes to the eſtate by act of law, and 
not by his own act: the law therefore protects his title, 
and will not ſuffer his poſſeſſion to be deveſted, till the 
claimant hath proved a better right. Secondly, becauſe 
the heir may not ſuddenly know the true ſtate of his 
title : and therefore the law, which is ever indulgent 
to heirs, takes away the entry of ſuch claimant as ne- 
glected to enter on the anceſtor, who was well able te 
defend his title; and leaves the claimant only the reme- 
dy of action againſt the heir * Thirdly, this was ad- 
mirably adapted to the military ſpirit of the feodal te- 
nures, and tended to make the feudatory bold in war; 
ſince his children could not, by any mere entry of ano- 
ther, be diſpoſſeſſed of the lands whereof he died ſeiſ- 
ed. And, laſtly, it is agreeable to the diQates of rea- 
ſon and the general principles of law. - . 
For, in every complete title f to lands, there are 
two things neceſſary; the poſſeſſion or ſeiſin, and the 
right or property therein &: or, as it is expreſſed in 
Fleta, juris et ſeiſinae conjundio b. Now, if the poſ- 
ſeſſion be ſevered from the property, if A has the jus 
proprietatis, and B by ſome unlawful means has 
ined poſſeſſion of the lands, this is an injury to 
4 for which the law gives a remedy, by putting 


© Litt. F. 385-413. . t Mirror, c. 2. §. 27. 
Ce. Litt, 237. h J. 3. c. 15. $+ 5s 
f book II. ch, 13 | 
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him in poſſeſſion, but does it by different means accord- 
ing to the circumſtances of the caſe. Thus, as B, who 
was himſelf the wrongdoer, and hath obtained the poſ- 
ſeſſion by either fraud or force, hath only a bare or 
naked poſſeſſion, without any ſhadow of right; A there- 
fore, who hath both the rig/t of property and the right 
of poſſeſſion, may put an end to his nitle at once, by the 
ſummary method of entry. But, if B the wrongdoer dies 
ſeiſed of the lands, then B's heir advances one ſtep far- 
ther towards a good title: he hath not only a bare poſ- 
ſeſſion, but alſo an apparent Jus poſſeſionis, or right of 
poſſeſſion. For the law preſumes, that the poſſeſſion, 
which is tranſmitted from the anceftor to the heir, is a 
rightful poſſeſſion, until the contrary be ſhewn : and 
therefore the mere entry of A is not allowed to evict the 
heir of B; but A is driven to his action at law to re- 
move the poſſeſſion of the heir, though his entry alone 
would have diſpoſſeſſed the aneeſto. 
co that in general it appears, that no man can reco- 
ver poſſeſſion by mere entry on lands, which another 
| hath by deſcent, Yet this rule hath ſome exceptions i, 
wherein thoſe reaſons ceaſe, upon which the general 
doQrine is grounded; eſpecially if the claimant were 
under any legal diſabilities, during the life of the an- 
ceſtor, either of infancy, coverture, impriſonment, in- 
ſanity, or being out of the realm: in all which caſes 
there is no neglect or lac hies in the claimant, and there- 
fore no deſcent ſhall bar, or take away his entry k. 
And this title of taking away entries by deſcent, is ftill 
farther narrowed by the ſtatute 32 Hen. VIII. c. 33. 
which enaQs, that if any perſon diſſeiſes or turns ano- 
ther out of poſſeſkon, no deſcent to the heir of the diſ- 
ſeiſor ſhall take away the entry of him that has right to 
the land, unleſs the difſeiſor had peaceable pofleſſion 
five years next after the difſeiſin, But the ſtatute ex- 
tendeth not to any feoffee or donee of the diffeiſor, medi- 
ate or immediate: becauſe ſuch a one by the genuine 
feodal conſtitutions always came into the tenure ſolemnly 


i See the particular caſes law of tenures, 
mentioned by Littleton, b. 3. * Co. Litt, 246. | 
ch, 6. the principles of which L 1bid. 256. "4 
| are well explained in Gilberr's h | 
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and with the lord's concurrence, by actual delivery of ſei- 
ſin, that is, open and public inveſtiture. On the other 


hand, it is enacted by the ſtatute of limitations, 21 Jac; 
I. c. 16. that no entry ſhall be made by any man upon 
lands, unleſs within twenty years after his right ſhall 


accrue. And by ſtatute 4 & 5 Ann. c. 16. no entry 
{hall be of force to ſatisfy the ſaid ſtatute of limitations, 
or to avoid a fine levied of lands, unleſs ang action be 
thereupon commenced within one year after, and pro- 
ſecuted with effect. 5 | 

Upon any ouſter, by the diſcontinuance of tenant in 
tail, we have ſaid that no remedy by mere entry is al- 


 Jowed;; but that, when tenant in tail alienes the lands 
entailed, this takes away the entry of the iſſue in tail, 


and drives him to his action at law to recover the poſ- 
ſeſſion ®, For, as in the former caſes the law will not 


ſuppoſe, without proof, that the anceſtor of him in poſ- 


ſeſfion acquired the eſtate by wrong; and therefore, 


after five pears peaceable poſſeſſion, and a deſcent caſt, 
will not ſuffer the poſſeſſion of the heir to be diſturbed by 
mere entry without action; ſo here, the law will not 
ſuppoſe the diſcontinuor to, have aliened the eftate with- 
out power ſo to do, and therefore leaves the heir in tail 
to his action at law, and permits not his entry to be law- 
ful. Beſides, the alienee, who came into poſſeſſion by a 
lawful conveyance, which was at leaſt good for the life 
of the alienor, hath not only a Gare. poſſeſſion, but alſo 
an. apparent right of poſſeſſion ; which is not allowed to 
be deveſted by the mere entry of the claimant, but con- 
tinues in force till a better right be ſhewn, and recog- 
nized by a legal determination, And ſomething alſo 
perhaps, in framing this rule of law, may be allowed to 
the inclination of the courts of juſtice, to go as far as they 


could in making eſtates tail alienable, by declaring ſuch 


alienations to be voidable only and not abſolutely void. 

In caſe of deforcements alſo, where the deforciant 
had originally a lawful poſſeſſion of the land, but now 
detains it wrongfully, he ſtil] continues to have the pre- 


| m Co. Litt. 325» 


Ch. 1. WronsG.s. 


ſumptive rice facie evidence of right; that-is, poſſeſ- 
Gon lawfully gained. Which poſſeſſion ſhall not be 
overturned by the mere entry of another ; but only by 


dhe demandant's ſhewing a better right in a courſe of 


law. 
This remedy by entry muſt be purſued, according to 


ſtatute 5 Ric. II. ſt. 1. c. 8. in a peaceable and eaſy 


manner; and not with force or ſtrong hand. For, if 


one turns or keeps another out of poſſeſſion foreibly, 


this is an injury of both a civil and a eriminal nature. 
The civil is remedied by immediate reſtitution; which 
puts the antient poſſeſſor in flatuquo: the criminal in- 
jury, or public wrong, by breach of the king's peace, 
is puniſhed by fine to the king. For by the ſtatute 8 
Hen. VI c. g. upon complaint made to any juſtice of the 
peace, of a forcible entry, with a ſtrong hand, on lands 


or tenemenis; or a forcible detainer after a peaceable 


entry; he ſhall try the truth of the complaint by jury, 


and, upon force found, ſhall reſtore the poſſeſſion to the 


party ſo put out: and in ſuch caſe, or if any alienation 


be made to defraud the poſſeſſor of his right, (which is 


likewiſe declared to be abſolutely void) the offender ſhall 
| forfeit, for the force found, treble damages to the party 


grieved, and make fine and ranſom to the king. But 


this does not extend to ſuch as endeavour to keep poſ- 
ſeſſion manu forti, after three years peaceable enjoyment 


of either themſelves, their anceſtors, or thoſe under 


whom they claim; by a ſubſequent clauſe of the ſame 
ſtatute, enforced by ſtatute 31 Eliz. c. 11, . 
II. Thus far of remedies, where the tenant or occupi- 


er of the land hath gained only a mere poſſeſſion, and no 


apparent ſhadow of right. Next follow another claſs, 
which are in uſe where the title of the tenant or occupi- 


er is advanced one ſtep nearer to perfection; ſo that he 


hath in him not only a bare poſſeſſion, which may be 
deſtroyed by a bare entry, but alſo an apparent right of 


Poſſeſſion, which cannot be removed but by orderly 


courſe of: in the proceſs of which it muſt be ſhewn, 


that though he hath at preſent poſſeſſion, and therefore 
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hath the preſumptive right, yet there is a right of poſ- 
ſeſſion, ſuperior to his, reſiding in him who brings the 
action. 5 

Theſe remedies are either by a brit of entry, or an 
aſſiſe: which are actions merely paſſeſſory; ſerving only 
to regain that poſſeſſion, whereof the demandant (that is, 
he who ſues for the land) or his anceſtors have been un- 
juſtly deprived by the tenant or poſſeſſor of the freehold, 
or choſe under whom he claims. They decide nothing 
ich reſpect to the right of property : only reſtoring the 
demandant to that ſtate or fituation, in which he was (or 
by law ought to have been) before the diſpoſſeſſion com- 
mitted. But this without any prejudice to the right of 
ownerſl:ip :. for if the diſpoſſeſſor has any legal claim, 
he may afterwards exert it, notwithſtanding a recovery 
againſt him in theſe poſſeſſory actions. Only the law 
will not ſuffer him to be his own judge, and either take 
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or ma intain poſſeſſion of the lands, until he hath reco- 


vered them by legal means *: rather preſuming the 
right to have accompanied the antient ſeiſin, than to re- 


ſide in one who had no ſuch evidence in his favour. 


1 The firſt of theſe poſſeſſory remedies is by awrit of 


entry; which is that which diſproves the title of the te- 


nant or poſſeſſor, by ſhewing the unlawful means by 


- which he entered or continues poſſeſſion o. The writ is 


directed to the ſheriff, requiring them to © command 
<« the tenant of the land that he render (in Latin, praecipe 
« quod reddat) to the demandant the land in queſtion, 
« which he claims to be his right and inheritance ; and 
« jnto which, as he ſaith, the ſaid tenant had not entry 
« but by (or after) a diſſeiſin, intruſion, or the like, 
« made to the faid demandant, within the time limited 
« by law for ſuch actions: or that upon refuſal he do 
« appear in court on ſuch a day, to ſhew wherefore he 


4 hath not done it P.“ This is the original proceſs, the 


praecipe, upon which all the reſt of the ſuit is grounded; 
wherein it appears, that the tenant is required, either to 


= Mirr. c. 4. F. 34. 


» See vol. II. append, No, v. 
» Finch. L. 261. \. 1. 


deliver ſeiſin of the lands, or to ſhew cauſe why he will 
not. This cauſe may be either a denial of the fact, of 
having entered by or under ſuch means as are ſuggeſted. 
or a juſtification of his entry by reaſon of title in himſelf 
or in thoſe under whom he makes claim: whereupon 
the poſſeſſion of the land is awarded to him who produc- 
es the cleareſt right to poſſeſs it. | 
In our antient books we find frequent mention of the 
| degrees within which writs of entry are brought, If they 
be brought againſt the party himſelf that did the wrong, 
then they only charge the tenant himſelf with the injury ; 
« non habuit ingreſſum nift per intruſionem quam ipſe fecit: 
But if the intruder, diſſeiſor, or the like, has made any 
alienation of the land to a third perſon, or it has de- 
ſcended to his heir, that circumſtance muſt be alleged 
in the writ, for the action muſt always be brought 
againſt the tenant of the land; and the defect of his poſ- 
ſeſſory title, whether ariſing from his own wrong or 
that of thoſe under whom he claims, muſt be ſet forth. 
One ſuch alienation or deſcent makes the firſt 4 degree, 
which is called the per, becauſe then the form of a writ 
of entry 1s this; that the tenant had not entry, but &y 
the original wrongdoer, who alienated the land, or 
from whom it deſcended to him: non habuit ingreſſum 
niſi per Guilielmum, qui ſe in illud intruſit, et illud te- 
« nenti dimifit",” A ſecond alienation or deſcent 
makes another degree called the per and cui; becauſe 
the form of a writ of entry, in that caſe is, that the te- 
nant had not entry, but by or under a prior alienee, ts 
whom the intruder demiſed it; “ non habuit ingreſſum, 
„ nift per Ricardum, cui Guilielmus illud dimifit, qui ſe 
in illud intrufit *,” Theſe degrees thus ſtate the ori- 
gina! wrong, and the title of the tenant who claims un- 
der ſuch wrong. If more than two degrees (that is, two 
alienations or deſcents) were paſt, there lay no writ of 
entry a: the common law. For, as it was provided, for 


Finch. L. 262. Nooth in- third In the per and cui. But 
deed (of real actions. 172.) the difference is immaterial. 
makes the firſt degree to con- Booth. 181. 
ſiſt in the original wrong done, » Finch L. 263. F. N. B. 
the ſecond in the per, and the 203, 204. 
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the quietneſs of men's inheritances, that no one, even 
though he had the true right of poſſeſſion, ſliould enter 
1 upon him who had the apparent right by deſcent or 
Wil otherwiſe, but he was driven to his ⁊urit of entry to gain 
4 poſſeſũon; ſo after more than two deſcents or two con- 
j vey ances were paſſed, the demandant, even though he 
had the right both of poſſeſſion and property, was not 
allowed this poſefſory action; but was driven to his evrit 
of rig/tt, a long and final remedy, to puniſh his neglect 
in not ſooner putting in his claim, while the degrees 
ſubſiſted, and for the ending of ſuits, and quieting of 
all controverſies t. But by the ſtatute: of Marlbridge, 
52 Hen. III. c. zo. it was provided, that when the 
number of alienations or deſcents exceeded the uſual de- 
grees, a new writ ſhould be allowed without any men- 
tion of degrees at all. And accordingly a new writ has 
been framed, called a writ of entry in the 2, which 
only alleges the injury of the wrongdoer, without de- 
ducing all the intermediate title from him to the tenant : | 
ſtating it in this manner; that the tenant had not entry 
unleſs after, or ſubſequent to, the ouſter or injury done 
by the original diſpoſleſſor; non habuit ingreſſum nifi 
* poſt intruſionem quam Guilielmus in illud fecit; and 
rightly concluding, that if the original title was wrong: 
ful, all claims derived from thence muſt participate of 
the ſame wrong. Upon the latter of theſe writs it is 
(the writ of entry ſur d:ſe;/ir in the poſt) that the form 
of our common recoveries of landed eſtates u is uſually 
grounded; which, we may remember, were obſerved 
in the preceding volume to be hEtitious actions, brought 
againſt the ten nt of the freehold (uſually called the 
tenant to the priec ge, or writ of entry) in which by col- 
luſion the demandaut recovers the land. 

This remedial inſtrument, of writ of entry, is appli- 
cable to all the caſes of ouſter before · ment ioned, except 
that of diſcontinuance by tenant in tail, and ſome peculi- 
ar ſpecies of deforcements. Such is that of deforcement 
of dower, by not tuligning any dower to the widow with- 

in the time limited by law ; for which ſhe has her re- 


x Jaft. 133. hock II. ch. 21. 
Ser book II. append, No. V. 
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medy by writ of derber. unde nihil habet v. But if ſhe 
be deforced of part only of her dower, ſhe cannot then 
ſay that ni/il habet; and therefore ſhe may have re- 
' courſe to another action, by, writ of right of dower : 
which is a more general remedy, extending either to 
part or the whole; and is (with 'regard to her claim) of 
the ſame nature as the grand writ of right, whereof we 
ſhall preſently ſpeak, is with regard to claims in fee- 
ſimple x. On the other hand, if the heir (being within 
age) or his guardian, aſſign her more than ſhe ought to 
have, they may be remedied by a writ of admeaſurement 
of diwer VJ. But in general the writ of entry is the uni- 
verſal remedy to recover poſſeſſion, when wrongfully 
withheld from the owner, It were therefore endleſs to 
recount all the ſeveral diviſions of writs of entry, which 
the different circumſtances of the reſpective demandants 
may require, and which are furniſhed by the laws of 
England * :. being plainly and clearly chalked out in 
that moſt antient and highly venerable collection of legal 


F. N. B. 147. 2 1 F. N. B. 148. 
Finch, L. 314, Stat. Weſtm. 2. 13 Edw. I. c. 7. 

* See Bratton. J. 4. fr. 7. c. 6. F. 4. Britton. c. 114. fol. 264. 
The moſt uſual were, 1. The writs of entry ſur diſſeifin, and of 
intruſion ; (F. N. B. 19 t. 203.) which are brought to remedy 
either of thoſe ſpecies of ouſter. 2, The writs of dum fuit infra 
aetatem, and dum fuit non compos mentis; (Ibid. 192. 202.).which 
lie for a perſon of full age, or one who hath recovered” his un- 
derſtanding, after having (when under age or. inſane) aliened 
his lands; or for the heirs of ſuch alienor. 3. The writs of cs; 
in vita, and cui ante divortium; (id. 193. 204.) for a woman, 
when a widow or divorced, whoſe huſband during the cover- 
ture (cui in vita ſua, vel cui ante divortium, ipſa contradicere non po - 
tit) hath aliened her eſtate. 4 The writ ad communem legem 
{ Ibid. 267) for the reverſioner, after the alienation and death of 
the particular tenant for life. 5 The writs in caſu proviſo and 
in conſimili caſu; (Ibid. 205, 206.) which lay not ad commungm le- 
gem, but are given by ſtat, Gloc, 6 Edw, I. c. 7. and Weſtm. 2. 
13 Edw, I. c. 24. for the revertioner after the alienation, but 
during the life, of the tenant in dower or other tenant for life, 
6. The writ ad termiuum qui praeteriit ; (Ibid. 201.) for the rever- 
ſioner, when the poſſeſſion is withheld by the leſſee or a ſtran- 
ger, aſter the determination of a leaſe for years, 7. The writ 
cauſa matrimonii praelocuti ; ( Thid. 205.) for a woman who giverh 
land to a man in fee or for life, to the intent that he may mar- 
ry her, and he doth not. And the like in caſe of other de. 
for cements, . ws | 
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forms, the regiflrum omnium brevium, or regiſter of ſuch 


' writs as are ſuable out of the king's courts, upon which 
' Fitzherbert's natura brevium is a comment; and in 
which every man who is injured will be ſure to find a 
method of relief, exactly adapted to his own cafe, de- 
fcribed in the compaſs of a few lines, and yet without 
the omiſſion of any material circumſtance. So that the 
wiſe and equitable proviſion of the ſtatute Weſtm. 2. 1 
Edw. I. c. 24. for framing new writs when wanted, is 
almoſt rendered uſeleſs by the very great perfection of the 
antient forms. And indeed I know not whether it is a 
greater credit to our laws, to have ſuch a proviſion con- 
. tained in them, or not to have occaſion, or at leaſt very 
rarely, to uſe it. | 
In the times of our Saxon anceſtors, the right of poſ- 
ſeſſion ſeems only to have been recoverable by writ of 
entry * ; which was then uſually brought in the county 
court. And it is to be obſerved, that the proceedings in 
theſe actions were not then ſo tedious, when the courts 
were held, and proceſs iſſued from and was returnable 
therein at the end of every three weeks, as they became 
after the conqueſt, when all cauſes were drawn into the 
king's courts, and proceſs iſſued only from term to term; 
which was found exceeding dilatory, being at leaſt four 
times as ſlow as the other. And hence a new remedy 
was invented in many caſes, to do juſtice to the people 
and to determine the poſſeſſion in the proper counties, 
and yet by the king's judges. This was the remedy by 
aſſiſe, which is called by ſtature Weſtm 2. 1 3 Edw. I. 
c. 24. feſtinum remedium, in compariſon with that by a 
writ of entry ; it not admitting of many dilatory pleas 
and proceedings, to which other real actions are ſub- 
OP | 
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2. The writ of affſe is ſaid to have been invented by 
Glanvil, chief juſtice to Henry the ſecond © ; and, if fo, 
it ſeems to owe its introduction to the parliament held 

at Northampton, in the twenty-ſecond year of that 
priace's reign ; when juſtices in eyre were appointed to go 
round the kingdom in order to take theſe aſſiſes: and 
the aſſiſes themſelves (particularly thoſe of mort d anceſtor 


. « Gilb, Ten. 42. e Mirror. c. 2. §. 25. 
» Booth. 262. f 
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and novel diſſeiſin) were clearly pointed and deſcribeds 
As a writ of entry is a real action, which diſproves the 


title of the tenant by ſhewing the unlawfu] commenee- 


ment of his poſſeſſion; ſo an aſſiſe is a real action, 


which proves the title of the demandant merely by ſhew- 


ing his, or his anceſtors, poſſeſſion*: and theſe two re- 


medies are in all other reſpects ſo totally alike, that a 


judgment or recovery in one is a bar againſt the other ; 


ſo that when a man's poſſeſſion is once eſtabliſhed by 


either of theſe poſſeſſory actions, it can never be diſturbed 
by the ſame antagoniſt in any other of them. The 
word, affiſe, is derived by fir Edward Cokef from the 


Latin aſſidea, to fir together; and it ſignifies, originally, 
the jury who try the cauſe, and ſit together for that pur- 
poſe, By a figure it is now made to ſignify the court or 
juriſdiction, which fummons this jury together by a com- 
miſſion of aſſize, or ad aſtiſas capiendas ; and hence the 
judicial aſſemblies held by the king's commiſſion inevery 


county, as well to take theſe writs of aſſiſe, as to try 


cauſes at ni prius, are termed in common ſpeech the 
aſſiſes. By another ſomewhat ſimilar figure, the name 
of aſſiſe is alſo applied to this action, for recovering poſ- 
ſeſſion of lands: for the reaſon, ſaith Littletons, why 


ſuch writs at the beginning were called aſſiſes, was, for 


that in theſe writs the ſheriff is ordered to ſummon a 
jury, or aſſiſe; which is not expreſſed in any other 
original writh, . 9+ 1 | 

This remedy, by writ of aſſiſe, is only applicable to 
two ſpecies of injury by ouſter, wis. abatement, and a 
recent or novel difſeifin, If the abatement happened up- 
on the death of the demandant's father ormother, bro- 
ther or ſiſter, uncle or aunt, nephew or niece, the re- 


medy is by an aſſiſe of mort q anceflor, or the death of 
486. 6. Si dominus feadi negat baeradibus defuncvi ſaiſnam ejuſdem 


ſtodi, juſtitiarii domini 75 faciant inde fieri recognitionem per Xii le- 
1 


gales bomines, qualem, ſaifinam defunctus inde habuit, die gua fuit vivus 


et mortuus ; et, ficut recopnitum fuerit, ita haeredibus ejus reſtituant. 
F. 10. Juſtitiarii domini regis faciant fieri recognitionem de diſſaifinis 
fattis ſuper aſſiſam, a tempore quo dominus rex wenit in Angliam 
3 poft pacem factam inter ipſum et reg em filium. (Spelm. Cod, 
330 | 3 
Finch. L. 284. 9 F. 234. 

1. Inſt. 153. k Co, Litt. 15g: 


f 


186 = PRIVAT T Boox III. 


1 one's anceſtor, This writ directs the ſheriff to ſummon 
14 a jury or aſſiſe, who ſhall view the land in queſtion, and 
1 recognize whether ſuch anceſtor were ſeiſed thereof on 
the day of hi; death, and whether the demandant be the 
next heir: ſoon after which, the judges come down by 
the kings commiſſion to take the recognition of aſſiſe: 
when, if theſe points are ſound in the affirmative, the law 
immediately transfers the poſſeſũon ſrom the tenant to the 
demandant. If the abatement happened on the death 
of one's grandfather or grandmother, then an aſſiſe of 
mort dance ſtor no longer lies, but a writ of ayle, or de 
aw if on the death of the great grandfather or grand- 
mother, then a writ of beſayle, or de proawo : but if it 
mounts one degree higher, to the treſayle or grandfather's _ 
grandfather, or if the abatement happened upon the 
death of any collateral relation, other than thoſe before- 
mentioned, the writ is called a writ of cofinage or de con - 
ſanguines*, And the ſame points ſhall be inquired of in 
all theſe actions anceſtrel, as in an aſſiſe of mort Lanceflor + 
they being of the very ſame nature! : though they differ 
1 in this point of form, that theſe anceftre] writs: (like all 
1 | other writs of praecipe ) expreſsly aſſert a title in: a de- 
11 mandant, (wiz. the ſeiſin of the anceſtor at his death, 
and his 6wn right of inheritance the aſſiſe aſſerts nothing 
direQly, but only prays an inquiry whether thoſe points 
be ſow, There is alſo another anceſtre] writ, denomin- 
ated a nuper obiit, io eſtabliſh an equal diviſion of the 
land in queſtion, where on the death of an anceſtor, who 
has ſeveral heirs, one enters and holds the others out 
of poſſeſſionn. But a man is not allowed to have any of 


Wl: theſe actions anceſtrel for an abatement conſequent on 
| | | the death of any collateral relation, beyond the fourth 
i degree® ; though in the lineal aſcent he may proceed 
1 ad infinitum*, For there muſt be ſome boundary; elſe 
1 the privilege would be univerſal, which is abſurd: and 


1 therefore the law pays no regard to the poſſeſſion of a 
5 collateral anceſtor, who was no nearer than the fiſth de- 


gree. 
F. N. B. 195. Finch. L. 290. F. N. B. 197. Finch, L. 
* Finch. L. 266, 267, | 293 | 


. "i Stat. Weſtm. 2. 13 Edw. I. c. 20. Hale on F. N. B. 221. 
1 = 2 loſt. 399. . r Fitzb, Abr. tit. ceſenage. 15. 
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It was always held to be law?, that where lands 
were deviſable in a man's laſt Will by the cuſtom of the 

place, there an aſſiſe of mort d anceſtor did not lie. For, 
where lands were ſo deviſable, the right of poſſeſſion 
could never be determined by a proceſs, which inquired 
only of theſe two points, the ſeiſin of the anceſtor, and 


the heirſhip of the demandant. And hence it may be 
reaſonable to conclude, that when the ſtatute: of wills, 


32 Hen. VIII. c. 1. made all ſocage lands deviſable, an 


aſſiſe of mort anceſtor no longer could be brought of 


Jands held in ſocager; and that now, ſince the ſtatute 


12 Car. II. e. 24. (which converts all tenures, a few 
only excepted, into free and common ſocage) no aſſize 


of mort d anceſtor can be brought of any lands in the 


kingdom; but that, in caſe of abatements, recourſe muſt 


be properly had to the writs of emry: 1 5 

An aſſize of novel (or recent) d ſſeiſin in an action of 
the ſame nature with the zſſiſe of mort anceſſar before 
mentioned, in that herein the demandant's poſſeſſion muſt 
be ſhewn. But it differs conſiderably in other points; 
particularly in that it reci es a complaint by the de- 
mindant of the diſſeiſin committed, in terms of direct 
averment; whereupon the theriff is commanded to re- 


ſeiſe the land and all the chattels thereon, and keep 
the ſame in his cuſtody till the arrival of the juſtices of 


aſſiſe; (which in fact hath been uſually omitteds) and 

in the mean time to ſummon a jury to view the premiſes, 
and make recognition of the aſſiſe before the juſtices. 
Ar which time the tenant may plead either the general 
iſſues nul tort, nul d ſſeiſin, or any ſpecial plea.” And if, 
upon the general iſſue, the my ne find an actual 


| ſciſin in the deinandant, and his ſubſequent diſſeſin by 


the preſent tenant; he ſhall have judgment to recover 
his ſeiſin, and damages ſor the injury ſuſtained: being 
the only caſe in which damages were recoverable in any 


boſſeſſory action at the common Jaw" ; the tenant being 


in all other caſes allowed to retain the intermediate pro- 


* Bratton, J. 4. de af. mertis Booth. 2 11. Brad. 4. 1. 19 5.7. 
antecęſſoris. c. 13. § 3. F. N. B. 196 F. N. B. 177. 
See 1 Leon. 267. * Brat, 187, Stat, Marlbr c. 16. 
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fits of the land, to enable him to perform the feodal ſer- 
vices. But coſts and damages were annexed to many 
other poſſeſſory actions by the ſtatutes of Marlberge, 52 
Hen. III. c. 16. and of Gloceſter, 6 Edw. I. c. 1. And 
to prevent frequent and vexations diſſeiſins, it is enacted 
by the ſtatute of Merton, 20 Hen. III. c. 3. that if a per- 
ſon difſeiſed recover ſeiſin of the land again by aſſiſe of 
novel diſſeiſin, and be again diſſeiſed of the ſame tene- 
ments by the ſame diſſeiſor, he ſhall have a writ of re- 
diſſeifen ; and, by the ſtatute of Marlberge, 52 Hen, III. 
c. 8. ſhall alſo payn fine to the king: to which the 
ſtatute of Weſtm, 2. 13 Edw, I. c. 26. hath ſuperadded 
double damages to the party aggrieved. In like man- 
ner, by the ſame ſtatute of Merton, when any lands or 
tenements are recovered by aſſiſe of mort anceſtor, or 
other jury, or any judgment of the court, if the party be 
afterwards diſſeiſed by the ſame perſon againſt whom 
judgment was obtained, he ſhall have a writ of poft- 
iff againſt him; which ſubjects the poſt- diſſeiſor to 
the ſame penalties as a re- diſſeiſor. The reaſon. of all 
which, as given by fir Edward Coke®, is becauſe ſuch 
proceeding is a contempt of the king's courts, and in de- 
ſpite of the law ; or, as Bracton more fully expreſſes itx, 
* talis gui ita convictus fuerit, dupliciter delinguit contra 
« regem: quia facit diſſeiſinam et roberiam contra pacem 
ſuam; et etiam auſu temerario irrita facit ea, quae in 
« curia domini regis rite acta ſunt : et propter duplex de- 
* liqum merito ſuſtinere debet poenam duplicatam, | 
In all theſe poſſeſſory actions there is a time of limi- 
tation ſettled, beyond which no man ſhall avail himſelf 
of the poſſeſſion of himſelf or his anceſtors, or take 
advantage of the wrongful poſſeſſion of his adverſary, 
For, if he be negligent for a long and unreaſonable 
time, the law refuſes afterwards to lend him any aſſiſt- 
ance, to recover the poſſeſſion merely; both to puniſh 
his negle& (nam leges wigilantibus, non dormientibus, ſub- 
veniunt) and alſo becauſe it is preſumed that the ſup- 
poſed wrongdoer has in ſuch a length of time procured a 
legal title, otherwiſe he would ſoone have been ſued, 


» 2 Inft, 83. 84. = J. 4. 4. 49. 
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This time of limitation by the ſtatute of Merton, 20 
Hen. III. c. 8. and Weſtm. 1. 3 Edw. I. c. 39. was ſuc- 


ceeſſively dated from particular aeras, vis. from the re- 


turn of king John from Ireland, and from the coronati - 
on, Ic. of king Henry the third. But this date of limi- 
tation continued ſo long unaltered, that it became indeed 
no limitation at all: it being above three hundred years 
from Henry the third's coronation to the year 1540, when 
the preſent ſtatute of limitation” was made. This, in- 
ſtead of limiting actions from the date of a particular 
event, as before, which in proceſs of years grew abſurd, 
took another and more direct courſe, which might en- 
dure for ever; by limiting a certain period, as fiſty years 
for lands, and the like periodz for cuſtomary and pre- 
ſcriptive rents, ſuits, and ſervices, (for there is no time 
of limitation upon rents created by deed, or reſerved an 
a particular eſtatea) and enacting that no perſon ſhould 
bring any poſſeſſory action, to recover poſſeſſion thereof 
merely upon the ſeifin, or diſpoſſeſſion of his anceſtors, 
beyond ſuch certain period, But this does not extend ta 
| ſervices, which by common poſſibility may not happen to 
become due more than once in the lord's or tenant's life 
as fealty, and the like“. And all writs, grounded upon 
the poſſeſſion of the demandant himſelf, are directed to be 
ſued out within thirty years after the diſſeiſin complained + 
of; for if it be an older date, it can with no propriety 
be called a freſh, recent, or novel diſſeiſin; which name 
ſir Edward Coke informs us was originally given to this 
proceeding, becauſe the diſſeiſin muſt have been ſince the 
laſt eyre or circuit of the juſtices, which happened once 
in ſeven years, otherwiſe the action was gone*. And 
we may obſerves that the limitation, preſcribed by 
Henry the ſecond at the firſt inſtitution of the afliſe of 
novel diſſeiſin, was from his own return into England af- 
ter the peace made between him and the young king 
his ſon; which was but the year before. | 

Y 32 Hen. VIII. c. 2. Et So Berthelet's original edi- 
tion of the ſtatute, A. D. 1540: and Cay's, Pickering's and 
Ruffhead's editions, examined with the record. Raſtell's and 


ocher intermediate editions, which fir Edward Coke (2 Init. 95.) 


and other ſubſequent writers have followed, make it only forty 
years for rents, Ce. 


. Rep, 65. * r Inſt. 153, Booth, 210. 
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What has been here obſerved may throw ſome light 
on the doctrine of remitter, which we ſpoke of in the 
ſecond chapter of this book; and which, we may re- 
member, was, where one who hath right to lands, but 
is out of poſſeſſion, hath afterwards the ſreehold caft. 
upon him by ſome ſubſequent defective title, and en- 
ters by virtue of that title. In this caſe the law remits 
him to his antient and more certain right, and by an 
_ equitable fiction ſuppoſes him to have gained poſſeſſion 
in conſequence, and by virtue, thereof: and this, be- 
cauſe he cannot poſſibly obtain judgment at law to be 
reſtored to his prior right, ſince he is himſelf the te- 
nant of the land, and therefore hath nobody aga inſt 
whom to bring his action. This determination of the 

law might ſeem ſuperfluous to an haſty obſerver ; who 
perhaps would imagine, that fince the tenant hath now 
both the right and alſo the poſſeſſion, it little ſignifies 
by what means ſuch poſſeſſion ſhall be ſaid to be gained. 
But the wiſdom of our antient law determined nothing 
in vain. As the tenant's poſſeſſion was gained by a de- 
ſective title, it was liable to be overturned by ſhewing 

that defect in a writ of entry; and then he muſt have 
been driven to his writ of right, to recover his juſt in- 
heritance : which would have been doubly hard, be- 
cauſe, during the time he was himſelf tenant, he could 
not eſtabliſh his prior title by any poſſeſſory action. 
The law therefore remits him to his prior title, or 
puts him in the ſame condition as if he had recovered 
the land by writ of entry, Without the remitter, he 
would have had jus, et ſeiſinam, ſeparate; a good 
right, but a bad poſſeſſion : now, by the remitter, he 
' hath the moſt perfect of all ticles, juris et ſeiſinæ con- 
Junctionem. | 1 

III. By theſe ſeveral poſſeſſory remedies the right of 
poſſeſſion may be reſtored to him, that is unjuſtly de- 
prived thereof. But the right of poſſeſſion (though it 
carries with it a ſtrong preſumption) is not always con- 
eluſive evidence of the right of property, which may 
ſtill ſubſiſt in another man, For, as one man may 
| have the poſſeffion, and another the right of poſſeſſion, 
which is recovered by theſe poſſeſſory actions; fo 
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one man may have the right of poſſeſſion, and ſo not be 
liable to eviction by any poſſeſſory action, and another 
may have the right of property, which cannot be other- 
ile aſſerted than by the great and final, remedy of a 
writ of right. | . 55 
This happens principally in four caſes: 1. Upon 
diſcontinuance by the alienation of tenant in tail: where- 
by he, who had the right of poſſeſſion, hath transferred 
it to the alienee; and therefore his iſſue, or thoſe in re- 
mainder or reverſion, ſhall not be allowed to recoyer 
by virtue of that poſſeſſion, which the tenant hath ſo yo- 
luntarily transferred. 2, 3. In caſe of judgment gi- 
ven againſt either party, whether by his own default, 
or upon trial of the merits, in any poſſeſſory action: 
tor fuch judgment, if obtained by him -who hath not 
the true ownerſhip, is held to be a ſpecies of deforce- 
ment ; which however binds the right of poſſeſſion, and 
luffers it not to be ever again diſputed, unleſs the right 
of property be alſo proved. 4. In caſe the demandant, 
who claims the right, is barred from thoſe poſſeſſory 
actions by length of time and the ſtatute of limitations 
before- mentioned: for an undiſturbed poſſeſſion, ſor 
ſifty years, ought not to be deveſted by any thing, but 
a very clear proof of the abſolute right of propriety. 
ln theſe four caſes the law implies the remedial inſtru- 
ment of either the wit of TIM Telf, or ſuch other 
writs, as are ſaid to be of the ſame nature. | 
1. And firſt, upon an alienation by tenant in tail, 
whereby the eſlate-tail is diſcontinued, and the re- 
inainder or reverſion is by failure of the particular eſ- 
tate diſplaced, and turned into a mere right, the re- 
medy is by action of formedon (ſecundum formam doni ) 
- which is in the nature of a writ of right ©, and is the 
higheſt action that tenant in tail can hive f. For he 
cannot have an abſolute writ of right, which is confined 
only to ſuch as claim in ſee-ſimple : and for that reaſon 
thts writ of fermedon was granted him by the ſtatute de 
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denis or Weſtm. 2. 13 Edw. I. e. 1. which is there- 
fore emphatically called /is writ of right 8. This writ 
is diſtinguiſhed into three ſpecies; a formedon in the 
deſcender, in the remainder, and in the reverter, A 
writ of formedon in the deſcender lieth where a gift in 


tail is made, and the tenant in tail alienes the lands en- 


tailed, or is difſeiſed of them, and dies ; in this caſe 
the heir in tail ſhall have this writ of formedon in the 


deſcender, to recover theſe lands ſo given in tail againſt 


him who is then the actual tenant of the freehold h. In 
which action the demandant is bound to ſtate the man- 
ner and form of the gift in tail, and to prove himſelf 
heir ſecundum formam doni. A formedon in the remain- 
der lieth, where a man giveth lands to another for life 
or in tail, with remainder to a third perſon in tail or in 
fee ; and he who hath the particular eſtate dieth, with- 


out iſſue inheritable, and a ſtranger intrudes upon him 


in remainder, and keeps him out of poſſeſſion i, In 
this caſe the remainder-man ſhall have his writ of for- 
medon in the remainder, wherein the whole form of the 


gift is ſtared, and the — the event upon 


which the remainder depended, 


his writ 1s not given 
in expreſs words by the ſtatute de donis; but is founded 
upon the equity of the ſtatute, and upon this maxim in 
law, that if any one hath a right to the land, he ought 
alſo to have an action to recover it. A formedon in the 
reverter lieth, where there isa gift in tail, and after- 
wards by the death of the donee or his heirs without 
iſſue of his body the reverſion falls in upon the donor, 
his heirs, or aſſigns: in ſuch caſe the reverſioner ſhall 
have this writ to recover the lands, wherein he ſhall. 
ſuggeſt the gift, his own title to the reverſion minutely 


derived from the donor, and the failure of iſſue upon 


which his reverfion takes place k. This lay at com- 
mon law, before the ſtatute de donis, if the donee ali- 
ened before he had perſormed the condition of the gift, 
by having iſſue, and afterwards died without any!“ 
The time of limitation in a formedon by ſtatute 21 


sF.N.B. 255. bid. 219. 1 Rep. 88. 
bid. 211, 212, Finch. L. 268. | 
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Jac. I. c. 16. is twenty years; within which ſpace of 
time after his title accrues, the demandant muſt bring 
his action, or elſe is for ever barred. 1 
2. In the ſecond caſe; if the owners of a particu- 
lar eſtate, as for life, in dower, by the curteſy, or in 
fee-· tail, are barred of the right of poſſeſſion by a reco- 


very had againſt them, through their default or non- 


appearance in a poſſeſſory action, They were abſolutely 
without any remedy at the common law: as a vrit of 
right does not lie for any but ſuch as claim to be te- 
nants of the fee-fimple. Therefore the ſtatute Weſtm. 

2. 13 Edw. I. c. 4. gives a new writ for ſuch perſons, 
after their lands have been ſo recovered againſt them 
by default, called a quod ei deforceat ; which, though 
not ſtrictly a writ of right, ſo far partakes of the nature 
of one, as that it will reſtore the right ro him, who 
has been thus unwarily deforced by his own default =, 
But in caſe the recovery were not had by his own de- 
fault, but upon defence in the inferior poſſeſſory ac- 
tion, this ſtil] remains final with regard to theſe parti- 
cular eſtates, as at the common law: and hence it is, 
that a common recovery (on a writ of entry in the poſt) 
had, not by default of the tenant himſelf, but (after 
his defence made and voucher of a third perſon to war- 
ranty) by default of ſuch vouchee, is now the uſual 
bar to cut off an eſtate- tail v. 

3, 4. Thirdly, in caſe the right of poſſeſſion be bar - 
red by a recovery upon the merits in a poſſeſſory action, 
or laſtly, by the ſtatute of limitations, a claimant in 
fee-ſimple may have a mere_mrit of right ; which is in 
Its —— che higheſt writ in the 88,4 and lieth only 
of an eſtate in fee - ſimple, and not for him who hath a 
leſs eſtate. This writ lies concurrently with all other 
real actions, in which an eſtate of fee-fimple may be 
. recovered ; and it alſo lies after them, being as it were 
an appeal to the mere right, when judgment hath been 
had as to the poſſeſſion in an inferior poſſeſſory ac- 
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tion D. But though a writ of right may be brought, 
where the demandant is entitled to the poſſeſſion, yet 
it rarely is adviſeable to be brought in ſuch caſes; as 
a more expeditious and eaſy remedy is had, without 
meddling with the property, by proving the deman- 
dant's own, or his anceſtor's, poſſeſſion, and their il- 
legal ouſter, in one of the poſſeſſory actions. But, in 
caſe the right of poſſeion be loſt by length of time, or 
by judgment againſt the true owner. in one of theſe in- 
ferior Bis, there is no other choice: this is then the 
only remedy that can be had; and it is of ſo forcible 
a nature, that it overcomes all obſtacles, and clears 
al objeCtions that may have ariſen to cloud and obſcure 
the title, And, after iſſue once joined in a writ of 
right, the judgment is abſolutely final; ſo that a re- 
covery had in this action may be pleaded in bar of any 
other claim or demand 9, 3 5 

The pure, proper, or mere writ of right lies only, 
- we have ſaid, to recover lands in fee-ſimple, unjuſtly 
| withheld from the true proprietor. But there are alſo 
ſome other writs which are ſaid to be in the nature of 
a writ of right, becauſe. their proceſs and proceedings 
do moſtly (hong not entirely) agree with the writ of 
right: but in ſome of them the fee-ſimple is not de- 
manded; and in others not land, but ſome incorpo- 
real hereditament. Some of theſe have been already 
mentioned, as the writ of right of dower, of formedon, 
Oc. and the others will hereafter be taken notice of, 
under their proper diviſions, Nor is the mere writ of 
right aloge, or always, applicable to every caſe of a 
claim of lands in fee- ſunple: for if the lord's te- 
nant in fee-ſimple dies without heir, whereby an* 
eſcheat accrues, the lord ſhall have a writ of eſ- 
cheat , which is in the nature of a writ of right“. 
And if one of two or more coparceners deforces 
the other, by uſurping the ſole poſſeſſion, the party 
azgrieved ſhall have a writ of right, de rationa- 
b.li parte * which may be grounded on the 
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 ſeifin of the anceſtor at any time during his life; 
whereas in a nuper obiit (which is a poſſeſſory remedy®) 
he muſt be ſeiſed at the time of his death. But, wav- 
ing theſe and other minute diſtinctions, let us now re- 
turn to the general writ of right. a 5g 
This writ ought to be firſt brought in the court-ba- 
ron v of the lord, of whom the lands are holden; and 
then it is open or patent: but if he holds no court, or 
hath waived his right, remiſit curiam ſuam, it may be 
brought in the king's courts by writ of praecipe origi- 
nally *; and then It is a writ of right cleſe, J being di- 
rected to the ſheriff and not the lord ®. Alſo, when 
one of the king's immediate tenants in capite is deforced, 
his writ of right is called a writ of praecipe in capite, 
(the improper uſe of which, as well as of the former 
prazcite quia dominus remiſit curiam, ſo as to ouſt the 
lord of his juriſdiction, is reſtrained by magna carta) 
and, being directed to the ſheriff, and originally return- 
able in the king's court, is alſo a writ of right cloſe ®, 
There is likewile a little writ of right cloſe, ſecundum 
conſuetudinem manerii, which lies for the king's tenants 
in antient demeſne ©, and others of a ſimilar nature 4, 
to try the right of their lands and tenements in the 
court of the lord excluſively e. But the writ of rig/r 
patent itſelf may alſo at any time be removed into the 
county court, by writ of to/tf, and from thence into the 
king's courts by writ of pone® or recordari facias, at the 
ſuggeſtion of either party that there is a delay or defect 
of juſtice b. | ; | 
In the progreſs of this action i, the deman- 
dant muſt allege ſome ſeiſin of the lands and tene- 
ments in himſelf, or elſe in ſome perſon under 
whom he claims, and then derive the righe 
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from the perſon ſo ſeiſed to himſelf; to which the 
tenant may anſwer by denying the demandant's right, 
and averring that he has more right to hold the lands 


than the demandant has to demand them: and, this 


right of the tenant being ſhewn, it then puts the de- 
mandant upon the proof of his title: in which if he 
fails, or if the tenant hath ſhewn a better, the deman- 
dant and his heirs are perpetually barred of their claim 
but if he can make it appear that his right is ſuperior 


to the tenant's, he ſhall recover the land againſt the 


tenant and his heirs for ever. But even this writ of 
right, however ſuperior to any other, cannot be ſued 
out at any diftance of time. For by the antient law 
no ſeiſin could be alleged by the demandant, but from 
the time of Henry the firſt ; by the ſtatute of Merton, 
20 Hen. III. c. 8. from the time of Henry the ſecond ; 
by the ſtatute of Weſtm. 1. 3 Edw. I. c. 39. from the 
time of Richard the firſt ; and now, by ſtatute 32 Hen. 
VIII. c. 2. ſeiſin in a writ of right ſhall be within ſixty 
ears, So that the poſſeſſion of lands in fee-fimple un- 
interruptedly, for threeſcore years, is at preſent a ſuf- 
ficient title againſt all the world ; and cannot be im- 
eached by any dormant claim whatſoever, | 
I have now gone through the ſeveral ſpecies of in- 
jury by ouſter and diſpoſſeſſion of the freehold, with 
the remedies applicable to each. In confidering which 


I have been unavoidably led to touch upon much obſo- 


lete and abſtruſe learning, as it lies intermixed with, 
and alone can explain the reaſon of, thoſe parts of the 
law which are now more generally in uſe, For, with- 


out contemplating the whole fabric together, it is im- 


poſſible to form any clear idea of the meaning and 
connection of thoſe disjointed parts, which till form a 


» conſiderable branch of the modern law; ſuch as the 


doctrine of entries and remitter, the levying of fines, 
and the ſuffering of common recoveries, Neither in- 


deed is any conſiderable part of that, which I have ſe- 
lected in this chapter from among the venerable mo- 
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numents of our anceſtors, ſo abſolutely antiquated as 
to be out of force, though the whole is certainly out of 
uſe : there being but a very few inſtances for more than 
a century paſt of proſecuting any real action for land 
by writ of entry, affiſe, formedon, writ of right, or other- 
wiſe. The forms are indeed preſerved in the praQtice 
of common recoveries : but they are forms and nothing 
elſe ; for which the very clerks that paſs them are ſel- 
dom capable to aſſign the reaſon, But the title of lands 
is now uſually tried in actions of eedment or jreſpaſs z 
of which in the following chapters. | 
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CHAPTER THE ELEVENTH. 


Or DISPOSSESSION ox OUSTER or 
CHATTELS REAL: 


AVING in the preceding chapter conſidered with 


ſome attention the ſeveral ſpecies of injury by | 


diſpoſſeſſion or ouſter of the freeho/d, together with the 
regular and well connected ſcheme of remedies by ac- 
tions real, which are given to the ſubjeQ by the com- 
mon law, either to recover the poſſeſſion only, or elſe 
to recover at once the poſſeſſion, and alſo to eflabliſh 
the right of property; the method which I there 
marked out leads me next to conſider injuries by ouſter 
of chatrels real; that is, by amoving the poſſeſſion of 
the tenant from an eſtate by ſtature-merchant, ſtatute- 
ftaple, recognizance in the nature of it, or elegit; or 
from an eſtate for years. | 

I. Ouſter, or amotion of poſſeſſion, from eſtates held 
by ſtatute, recognizance, or el-git, is only liable to hap- 
pen by a ſpecies of diſſeiſin, or turning out of the legal 
proprietor, before his eſtate is determined by raiſing 
the ſum for which it is given him in pledge. And for 
ſuch ouſter, though the eſtate be merely a chattel in- 
tereſt, the owner thall have the ſame remedy as for an 
injury to a freehold ; vis. by aſſiſe of nuwvel diſſeiſin “. 
But this depends upon the ſeveral ſtatutes, which 
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create theſe reſpective intereſts *, and which expreſsly 
provide and allow: this remedy in caſe of diſpoſſeſſion. 
Upon which account it is that fir Edward Coke ob- 
ſerves ©, that theſe tenants are ſaid to hold their eſtates 
ut liberum tenementum, until their debts be paid: becauſe 
by the ſtatutes they ſhall have an aſſiſe, as tenants of the 
freehold ſhall have; and in that reſpect they have the 
ſimilitude of a freehold 4, | 
II. As for ouſter, or amotion of poſſeſſion, from an 
eſtate for years; this happens only by a like kind of diſ- 
ſeiſin, ejection, or turning out, of the tenant. from the 
occupation of the land during the continuance of his 
term. For this injury the law has provided him with 
two remedies, according to the circumſtances and ſitua - 
tion of the wrongdoer : the writ of giectione firmae ; 
which lies againſt any one; the leſſor, reverſioner, re- 
mainder-man, or any ſtranger, who is himſelf the 
wrongdoeriand has committed the injury complained of: 
and the writ of guare ejecit infra terminum z which lies 
not againſt; the. wrongdoer or -ejeQor himſelf, but his. 
ſeoffee or other perſou cla iming under him. Theſe are 
mixed actions, ſomewhat between real and perſonal; 
ſor therein are two things recovered, as well reſtitution 
of the term of years, as damages ſor the ouſter or 
wrong. N n eee e102: 5 afgtrn 
1. A writ.then of ejechione firmae,- or action of treſ- 
paſs in ejedment, lieth where lands or tenements are let 
for a term of years: and aſterwards the leſſor, reve - 
ſioner, remainder-man, or any ſtranger, doth ; cjeQ or 
ouſt the leſſee of his term e. In this caſe he ſhall. have 
his writ of gechion to call. ihe defendant to anſwer for 
entering on the lands ſo demiſed to the plaintiff for a 
term that is not yet expired, and ejecting him f. And 
by this writ the plaintiff ſhall recover back his term, or 
the remainder of it, with damages. n 
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Since the diſuſe of real actions, this mixed proceed- 
ing is become the common method of trying the title to 
lands or tenements. It may not therefore be improper 
to delineate, with ſome degree of minuteneſs, its hiſ- 


tory, the manner of its proceſs, and the principles where- 


on it is grounded. N 
We have before ſeen?, that the writ of covenant, for 


breach of the contract contained in the leaſe for years, 


was antiently the only ſpecific-remedy. for recovering 
againſt the leſſor a term from which he had ejected his 
leſſee, together with damages for the ouſter, But if the 
leflee was ejected by a ſtranger, claiming under a title 
ſuperior h to that of the leſſor, or by a grantee. of. the 
reverſion, (who might at any time by a common reco- 


very have deſtroyed the term i) though the%eflee might 


ſtill maintain an action of covenant againſt the leſſor, 
for non- performance of his contract or leaſe, yet he 
could not by any means recover the term itſelf. If the 
ouſter was eommitted by a mere ſtranger, without any 
title to the land, the leſſor might indeed by a real action 
recover poſſeſſion of the freehold, but the leſſee had no 
other remedy againſt the ejector but in damages, by a 
writ of eject ione fir mae, for the treſpaſs committed in 
ejecting him from his farm k. But afterwards, when 
the courts of equity began to oblige the ejector to make 
a ſpecific reſtitution of the land to the party immedi- 


ately injured, the courts of law alſo adopted the ſame 


method of doing complete juſtice z and, in the proſecu- 
tion of a writ of ejectment, introduced a ſpecies of re- 
medy not warranted by the original writ nor prayed by 
the declaration (which are calculated for damages 


© Sce pag. 1579, * F. N. B. 145. i ses book II. ch. 9. 
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merely, and are filent as to any reſtitution) iz. a judg- 
ment to recover the term, and a writ of poſſeſſion there- 
upon l. This method ſeems to have been ſettled as 
early as the reign of Edward IV ® : though it hath 
been ſaid en to have firſt begun under Henry VII, be- 
- cauſe it probably was then firft applied to its Preſent 
principal uſe, that of trying the title to the land. | 
The better to apprehend the contrivance, whereby 
this end is effected, we muſt recolle& that the remedy 
ejectment is in its original an action brought by one 
who hath a leaſe for years, to repair the injury done 
him by diſpoſſeſſion. In order therefore to convert it 
into a method of try ing titles to the freehold, it is firſt 
neceſſary that the claimant do take poſſeſſion of the lands, 
to empower him to conſtitute a leſſee for years, that 
may be capable of receiving this injury of difpoſleſſion. 
For it would be an offence, called in our law mainte- 
nance, (of which in the next book) to convey a title to 
another, when the grantor is not in poſſeſſion of the 
land: and indeed it was doubted at firſt, whether this oc- 
caſional poſſeſſion, taken merely for the purpoſe of con- 
vey ing the title, excuſed rhe leſſor from the legal guilt 
of maintenance o. When therefore a perſon, who hath 
right of entry into lands, determines to acquire that 
poſſeſſion, which is wrongfully withheld by the preſent 
tenant, he makes (as by law he may) a formal entry on 
the premiſes ; and being ſo in the poſſeſſion of the ſoil, 
he there, upon the land, ſeals and delivers a leaſe for 
years to ſome third perſon or leſſee: and having thus 
given him entry, leaves him in poſſeſſion of the pre- 
miſes. This leſſee is to ſtay upon the land, till the 


prior tenant, or he who had the previous poſſeſſion, en- 


ters thereon afreſſ and ouſts him; or till ſome other per- 
ſon (either by accident or by agreement beforehand) 
comes upon the land, and turns him out or ejects him. 


i See append, Ne. II. 5. 4. prope fin. 

27 Edw. V. 6. Per Fairfax, ff home port cjectione firmae, le 
Plaintiff recovera ſon terme qui eft arere fobien come in quare ejccit infra 
terminum; et, fi nul ſoit arrere, dengues tout in damages.) Bro. Abr. 
t. guare ejecit infra terminum. 6.) 


* F,N.B. 220, 1 Ch, Rep. append. 39, f 
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For this injury the leſſee is entitled to his action of 
ejectment againſt the tenant, or this caſual ejector, which- 
ever it was that ouſted him, to recover back his tern1 
and damages. But where this action is brought againit 
ſuch a caſual ejector as is beſore mentioned, and not 
againſt the very tenant in poſſeſſion, the court will not 
ſuffer the tenant to loſe his poſſeſſion without any oppor- 
tunity to defend it, Wherefore it is a ſtanding rule, that 
no plaintiff ſhall proceed in ejectment to recover lands 
againſt a caſual ejector, without notice given to the te- 
nant in poſſeſſion (if any there be) and making him a 
defendant if he pleaſes, And, in order to maintain 
the action, the plaintiff muſt, in caſe of any defence, 
make out ſour poiuts before the court ; viz. title, leaſe, 
entry, and outer. Firſt, he muſt ſhew a good zitle in 
his leſſor, which brings the matter of right entirely be- 
fore the court; then, that the leſſor, being ſeiſed or 
poſſeſſed by virtue of ſuch title, did make him the 
leaſe for the preſent term ; thirdly, that he, the leſſee, 
or plaintiff, did enter or take poſſeſſion in conſequence ot 
ſuch leaſe ; and then, laſtly, that the defendant oufled 
or ejected him, Whereupon he ſhall have judgment to 
recover his term and damages; and ſhall, in conſequence, 
have a writ of poſſeſſion, which the ſheriff is to execute 
by delivering him the undiſturbed and peaceable pol- 
ſeſſion of his term. | | 

This is the regular method of bringing an action of 
ejectment, in which the title of the leflor comes collate- 
rally and incidentally before the court, in order to ſhew 
the injury done to the leſſee by this ouſter. This me- 
thod muſt be ſtill continued in due form and ſtrictneſs, 
ſave only as to the notice to the tenant, whenever the 
poſſeſſion is vacant, or there is no actual occupant of the 
premiſes; and alſo in ſome other caſes. But, as much 
trouble and formality were found to attend the actual 
making of the /eaſe, entry, and ouſter, a new and more 
eaſy method of trying titles by writ of ejectment, where 
there is any actual tenant or occupier of the premiſes in 
diſpute, was invented ſomewhat more than a century 
ago, by the lord chief juſtice Rolle ?, who then ſar in 
| the court of per bench; ſo called during the exile of 


» Styl. pract. Reg. 108. (edit. 1657.) 
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king Charles the ſecond, This new method entirel 

depends upon a ftring of legal fictions: no actual leaſe 
is made, no actual entry by the plaintiff, no actual 
' ouſter by the defendant z but all are merely ideal, for 
the ſole purpoſe of trying the title. To this end, in 
the proceedings 1 a leaſe for a term of years is ſtated 
to have been made, by him who claims title, to the 
_ plaintiff who brings the action, as by John Rogers to 

Richard Smith, which plaintiff ought to be ſome real 
perſon, and not merely an ideal fictitious one who hath 


no exiſtence, as is frequently though unwarrantably prac- 


tiſed r: it is alſo ſtated that Smith the leſſee entered; 
and that the defendant William Stiles, who is called the 
caſual ejector, ouſted him; for which ouſter he brings 
this action. As ſoon as this action is brought, and the 
complaint fully ſtated in the declaration *, Stiles, the 
caſual ejector, or defendant, ſends a written notice to 
the tenant in poſſeſſion of the lands, as George Saunders, 
— him of the action brought by Richard Smith, 
and tranſmitting him a copy of the declaration ; withal 
aſſuring him that he, Stiles the defendant, has no title 
at all to the premiſes, and ſhall make no defence ; and 
therefore adviſing the tenant to appear in court and de- 
fend his own title: otherwiſe he, the caſual ejector, 
will ſuffer judginent to be had againſt him ; and thereby 
the actual tenant Saunders will inevitably be turned out 
of poſſeſſiont. On receipt of this friendly caution, if 
the tenant in poſſeſſion does not within a limited time 
apply to the court to be admitted a defendant in the ſtead 
of Stiles, he is ſuppoſed to have no right at all; and, 
upon judgment being had againſt Stiles the caſual ejeQor, 
Saunders the real tenant will be turned out of poſſeſſion 
by the ſheriff. | 

But if the tenant in poſſeſſion applies to be made a 
defendant, it is allowed him upon this condition; that 


he enter into a rule of court u to confeſs, at the trial of ß 


the cauſe, three of the four requiſites for the main- 
tenance of the plaintiff's action; vir. the leaſe of 
Rogers the leſſor, the entry of Smith the plaintiff, 


| * See appendix, N.. II. 5. 1 2. id. 
r 6. Mod, 309. bid. $. 3. 
* Append. Ns, II. $. 2, 
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and his ouſter by Saunders himfelf, now- made the 


defendant inſtead of Stiles: which requiſites — 


wholly fiftitious, ſhould the defendant put the plainti 

to prove them, he muſt of courſe be non- ſuited for 
want of evidence; but by ſuch ſtipulated confeſſion of 
leaſe, entry, and oufter, the trial will now ftand upon 
the merits of the Atle only. This done, the declaration 
is altered by inſerting the name of George Saunders 
inſteadof William Stiles, and the cauſe goes down to 


rrial under the name of Smith, (the plaintiff) on the 


demiſe of Rogers, (the leſſor) againſt Saunders, the new 
defendant. And therein the leſſor of the plaintiff is 
bound to make out a clear title, otherwiſe his fictitious 
leſſee cannot obtain judgment to have poſſeſſion of the 
land for the term * 4) to be granted. But, if the 
leſſor makes out his title in a 2 manner, then 
judgment and a writ of poſſeſſion ſhall go for Richard 
Smith the nominal plaintiff, who by this trial has prov- 
ed the right of John Rogers his ſuppoſed leſſor. Vet, 
to prevent fraudulent recoveries of the poſſeſſion, by 
colluſion with the tenant of the land, all tenants are 
obliged by ſtatute 11 Geo. II. c. 19. on pain of forfeit- 
ing three years rent, to give notice to their landlords, 
when ſerved with any declaration in ejectment: and 
any landlord may by leave of the court be made a co- 
defendant to the action, in caſe the tenant himſelf ap- 
ars to it: or, if he makes default, though judgment 
muſt be then ſigned againſt the caſual ejector, yet exe- 


cution ſhall be ſtayed, in caſe the Jandlord applies to 
be made a defendant, and enters into the common rule; 


a right, which indeed the landlord had, long before 
the proviſion of this ſtatute *: in like manner as (pre- 
vious to the ſtatute of Weſtm. 2. c. 3.) if in a real ac- 
tion the tenant of the freehold made default, the re- 
mainder-man or reverſioner had a right to come in and 
defend the poſſeſſion : leſt, if judgment were had 
againſt the tenant ; the eſtate of thoſe behind ſhould be 
turned to a naked right v. But if the new defendants, 
whether land lord or tenant or both, after entering into the 
common rule, fail to appear at the trial, and to confeſs 
leaſe, entry, and ouſter, the plaintiff Smith muſt indeed 


Styl. pract. Reg. 108.111.265. ® BraQton, I. 5. c. 10, $, 14. 
7 Mod. 70. Salk. 2 57. Burr. 1301. | | Fs 
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be there nonſuited, for want of proving thoſe requiſites ; 
but judgment will in the end be entered againſt the ca- 
ſual ejector Stiles; for the condition on which Saunders, 
or his landlord, was admitted a defendant is broken, and 
rherefore the plaintiff is put again in the ſame ſituation as 
if he never fad appeared at all; the conſequence of 


Which (we have ſeen) would have been, that judgment 


would have been entered for the plaintiff, and the ſhe- 
rif, by virtue of a writ for that purpoſe, would have 


turned out Saunders, and delivered poſſeſſion to Smith. 
The ſame proceſs therefore as would have been had, 
provided no conditional rule had been ever made, m 
now be purſued as ſoon as the condition is broken. | 
The damages recovered in theſe actions, though for- 
merly their only intent, are now uſually (ſince the title 
has been conſidered as the principal queſtion) very ſmall 
and inadequate ; amounting commonly to one ſhilling or 
ſome other trivial ſum. In order therefore to complete 
the remedy, when the poſſeſſion has been long detained 
from him that had the right to it, an action of treſpaſs 
alſo lies, after a recovery in ejectment, to recover the 
meſne proſits which the tenant in poſſeſſion has wrong - 
ſully received. Which action may be brought in the 
name of either the nominal plaintiff in the ejettment, or 
his leſſor, againſt the tenant in poſſeſſion: whether he 
be made party to the ejectment, or ſuffers judgment to 
go by default *. In this caſe the judgment in ejectment 
is coneluſive evidence againſt the defendant, for all pro- 
firs which have accrued ſince the date of the demiſe ſtat- 
ed in the former declaration of the plaintiff ; but if the 
plaintiff ſues for any ' antecedent profits, the defendant 
may make a new defence. . | | 
Such 1s the modern way, of obliquely bringing in queſ- 
tion the title to lands and tenements, in order to try it 
in this collateral manner; a method which is now univer- 
{ally adopted in almoſt every caſe. It is founded on the 
ſame principle as the antient writs of afliſe, being cal- 
culated to try the mere p:ſefſory title to an eſtate ; and 
hath ſucceeded to thoſe real actions, as being inftairely 
more convenient for attaining the end of juſtice: he- 


SO = 4 Burr. 668. 
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cauſe the form of the proceeding being entirely fictitious, 
it is wholly in the power of the court to direct the ap- 
plication of that fiction, ſo as-to prevent fraud and chi- 
cane, and eviſcerate the very truth of the title. The 
writ of ejectment and its nominal parties (as was reſolv- 
ed by all the judges) are, © judicially to be conſidered 
« as the fictitious form of an action, really brought by 
<« the leſſor of the plaintiff againſt the tenant in poſſeſ- 
« ſion: invented, under the control and power of the 
court, for theadvancement of juſtice in many reſpeQs ; 


and to force the parties to go to trial on the merits, 


'« without being intangled in the nicety of pleadings on 
either ſide.” | 
But a writ of ejectment is not an adequate means to 
try the title of all eſtates ; for on thofe things, whereon 
an entry cannot in fact be made, no entry ſhall be ſup- 
poſed by any fiftion of the parties. Therefore an eject- 
ment will not lie of an advowſon, a rent, a common or 
other incorporeal hereditament *: except for tithes in 
the hands of lay appropriators, by the expreſs purview 
of ſtatute 32 Hen. VIII. c. 7. which doctrine hath fince 
been extended by analogy to tithes in the hands of the 
clergy : nor will it lie in ſuch caſes, where the entry 
of him that hath right is taken away by deſcent, diſcon- 
tinuance, twenty years diſpoſſeſſion, or otherwiſe, 
This action of ejectment is however rendered a very 
eaſy and expeditious remedy to landlords, whoſe tenants 
are in arrere, by ſtatute 4 Geo. II. c. 28. which enaQs, 
that every landlord, who hath by his leaſe a right of re- 
entry in caſe of non-payment of rent, when half a year's 
rent is due, and no ſufficient diſtreſs is to be had, may 
ſerve a declaration in ejectment on his tenant, or fix the 
ſame upon ſome notorious part of the premiſes, which 
ſhall be valid, without any formal re-entry or previous 
demand of rent. As a recovery in ſuch ejectment ſhall 
be final and concluſive, both in law and equity, unleſs 
the rent and all coſts be paid or tendered within fix ca · 
lendar months afterwards. 4 re 


y Mich, 32 Geo. II. 4 Burr. 492. Stra. 54 · 
$68. * Cro, Car, 301. 2 Lord 


» Prownl. 129, Cro. Car, Raym. 789. 
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2. The writ of quare efecit infra terminum lieth, by 
the antient law, where the wrongdoer or ejector is not 


' himſelf in poſſeſſion of the lands, but another who claims 


under him. As where a man leaſeth lands to another 


for years, and, after, the leſſor or reverſioner entereth, 


and maketh a feoffment in fee, or for life, of the ſame _ 
lands to a ſtranger : now the leſſee cannot bring a writ 
of ejefione firmae or ejectment againſt the feoffee ; 
becauſe he did not eje him, but the reverſioner: nei- 

ther can he have any ſuch action to recover his term | 
againſt the reverſioner, who did ouſt him ; becauſe he 
is not now in poſſeſſion, And upon that account this 
writ was devifed, upon the equity of the ſtatute Weſtm. 
2. c. 24. as ina caſe where no adequate remedy was al- 
ready provided. And the action is brought againſt the 
feoffee for deforcing, or keeping out, the original leſſee 
during the continuance of his term; and herein, as in 
the ejectment, the plaintiff ſhall recover ſo much of the 
term as remains; and alſo ſhall have actual damages for 


rhat portion of it, whereof he has been unjuſtly deprived. 


But ſince the introduction of fictitious ouſters, whereby 
the title may be tried againſt any tenant in poſſeſſion 


(by what means ſoever he acquired it) and the ſubſequent 


recovery of damages by action of treſpaſs for meſne pro- 


kts, this action is fallen into diſuſe, 


er. N. B. 198. 
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* CHAPTER THE TWELFTH. 


- OF TRESPASS. 


N the two preceding chapters we have confidered ſuch 
injuries to real property, as corffifted in an ouſter, 
or amotion of the poſfeſſion. Thoſe which remain to be 
diſcuſſed are ſuch as may be offered to a man's real pro- 
perty without any amotion from it. | 5 
The ſecond fpecies therefore of real injuries, or 
"wrongs that — man's lands, — or heredi- 
tumens, is that of treſpaſs. Treſpaſs, in its la: and 
maſt extenſive foe, ene any — 6 of- 
fence againſt the law of nature, of ſociety, or of the 
country in which we live; whether it relates to a man's 
perſon, or his property. Therefore ene c, another is 
a treſpaſs ; for which (as we have formerly ſeen) an ac- 
tion of treſpaſs vi et armis in aſſault and battery will 
lie; taking or detaining a man's goods are reſpectively 
treſpaſſes; for which an action of treſpaſs vi et armis, or 
on the caſe in trover and converſion, is given by the law: 
ſo alſo non - performance of promiſes or undertakings is a 
treſpaſs, upon which an action of treſpaſs on the caſe in 
aſſumpfit is grounded: and, in general, any misfeaſance, 
or act of one man whereby another is injuriouſly treated 
or damnified, is a tranſgreſſion, or treſpaſs in its largeſt 
ſenſe ; for which we have already ſeen * that, when- 
over the act itſelf is directly and immediately injurious 


See page 123. 
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to the perſon or property of another, and therefore ne- ' 
ceſſariſy accompanied with ſome force, an action of treſ- 
$ vi et amis will Ne; but, if the injury is only con- 
ſequential, a ſpecial action of treſpaſs en the caſe may be 
brought. 155 FTE 5 
: — the limited and confined ſenſe, in which we 
are at preſent to conſider it; it ſignifies no more than an 
entry on another-man's 1 — without a lawful autho- 
rity, and doing ſome damage, however inconſiderable, 
to his real property. For the right of meum and tuum, 
or property, in lands being once eſtabliſhed, it follows 
as a neceſſary conſequence, that the right muſt be con- 
_ eluſive ; that is, that the owner may retain to himſelf 
the ſole uſe and occupation of his ſoil: every entry there- 
fore thereon without the owner's leave, and eſpeciall 
if contrary to his expreſs order, is a treſpaſs or tranf- 
greſſion. The Roman laws ſeem to have made a direct 
prohibition neceſſary, in order to conſtitute this injury: 
gui alienum fundum' ingreditur, poteſt a domino, fi is 
«. pracviderit,” prohiberi ne ingrediatur . But the law 
of England, juſtly conſidering that much inconvenience 
may happen to the owner, before he has an opportunity 
to forbid the entry, has carried the point much farther, 
and has treated every entry upon another's lands, (unleſs 
by the owner's leave, or in 2 very particular caſes) 
as an injury or wrong, for ſatisfaQtion of which an action 
of treſpaſs will lie ; but determines the guantum of that 
ſatisfaction, by conſidering how far the offence was wil- 
ful or inadvertent, and by eftimating the value of the 
actual damage ſuſtained,, - OE + 
| Every unwarrantable entry on another's ſoil the law 
entitles a treſpaſs by breaking his chſe ; the words of the 
writ of treſpaſs commanding the defendant to ſhew cauſe, 
quare clauſum querentis fregit, For every man's land is in 
the eye of the law incloſed and ſer apart from his neigh- 
bours: and that either by a viſible and material ſence, as 
one held is divided from another by a hedge; of by an ideal 


fk . 


w. 2. 1. 12. 


210 PRIVAT BO OR III. 


inviſible boundary, exiſting only in the;contemplation of 
law, as when one man's land adjoins. to another's in the 
ſame field. And every ſuch entry or breach of a man's 
cloſe carries neceſſarily along with it ſome damage or 
other: for, if no other ſpeeial loſs can be aſſigned, yet 
ſtill the words of the writ itſelf ſpecify one general da- 
mage, vis, the treading down and bruiſing his her- 
bage. r nh 

One muſt have a property (either abſolute or tem- 
porary) in the ſoil, and actual poſſeſſion by entry, to be 
able to maintain an action of treſpaſs ; or at leaſt, it is 
requiſiie that the party have a leaſe and poſſeſſion of the 
veſture and herbage of the lands, Thus if a meadow 
be divided annually among the pariſhioners by lot, then, 
after each perſon's ſeveral portion is allotted, they may 
be reſpectively capable of maintaining an action for the 
breach of their ſeveral cloſes* : for they have an exclu- 
five intereſt and freehold therein for the time. But be- 
fore entry and actual poſſeſſion, one cannot maintain an 
action of treſpaſs, though he hath the freehold in lawf, 
And therefore an heir before entry cannot have this ac- 
tion againſt an abator; though a diſſeiſee might have it 
againſt the diſſeiſor, for the injury done by the diſſeiſin 
itſelf, at which time the plaintiff was ſeized of the land: 
but he cannot have it for any act done after the diſſeiſin, 
until he hath gained poſſeſſion by re-entry, and then he 
may well maintain it for the intermediate damage done; 
for after his re-entry the law, by a kind of jus poſſliminii, 
ſuppoſes the freehold to have all along continued in hims, 
Neither. by the common law, in — of an intruſion or 
deforcement, eould the party kept out of poſſeſſion ſue 
the wrongdoer by a mode of redreſs, which was calcu- 
lated merely for injuries committed againſt the Jand 
while in the poſſeſſion of the owner, But now by the 
ſtatute 6 Ann. c. 18. if a guardian or truſtee for any 
infant, a huſband ſeiſed jure uxoris, or a perſon having 
any eſtate or intereſt determinable upon a life or lives, 


« F, N. B. 3), 88. 2 Roll, Abr. 553. 
« Dyer. 285. 2 Roll. Abr. 549. © 11 Rep. 5, 
e Cro. Eliz. 421. 
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ſhall, after the determination of their reſpective intereſts, 
hold over and continue in poſſeſſion of the lands or tene- 
ments, without the conſent of the perſon intitled thereto, 
they are adjudged to be treſpaſſers; and any reverſi- 
oner or remainder-man, expectant on any life-eftate, 
may once in every year, by motion to the court of chan- 
cery, procure the ceftuy que vie to be produced by the 
tenant of the land, or may enter thereon: in caſe of re- 
fuſal or wilful neglect. And by the ſtatutes of 4 Geo. 
II. c. 28. and 11 Geo. II. c. 19. in cafe after the 
determination of any term of life, lives: or years, any 
perſon ſhall wilfully hold over the ſame, the leſſor or 
reverſioner is entitled to recover by action of debt, either 
at the rate of double the annual value of the premiſes, 
in caſe he himſelf hath demanded and given notice in 
writing to the tenant to deliver the poſſeſſion; or elſe 
double the uſual rent, in caſe the notice of quitting pro- 
eeeds from the tenant himſelf, having power to deter- 
mine his leaſe, and he afterwards neglects to carry that 
notice into due exacutio. | | 
A man is anſwerable for not only his own treſpaſs, hut 
that of his cattle alſo : for, if by his negligent keeping 
they ſtray upon the land of another (and much more i 
he permits, or drives them on) and they there tread 
down his neighbour's herbage, and ſpoil his corn or his 
trees, this is a treſpaſs for which the owner muſt anſwer 
in damages. And the law gives the party injured a 
double remedy in this caſe; by permitting him to dif- 
trein the cattle thus damage · faaſunt, or doing damage, 
till the owner ſhall Sora Tut — 3 MF; | 
leaving him to the common remedy in foro contentio/o, 
by action. And the action that lies in either of theſe 
eaſes, of treſpaſs committed upon another's. land either 
by a man himſelf or his cattle, is the action of treſpaſs 
ui et armis ; whereby a man is called upon to anſwer, 
uare vi et armis clauſum ipfius A. apud B. fregit, et 
Vlada ipfius A. ad walentiam centum ſolidorum ibidem 
nuper creſcentia cum quibuſdam averiis depaſtus fuit con- 
 Eulcawit, et conſumpſit, c.: for the law always cou- 
ples the idea of force with that of intruſion upon the 
property of another. And herein, if any unwarrantable 
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act of the defendant or his beaſts in coming upon the 
land be proved, it is an act of treſpaſs for which the 

laintiff muſt recover ſome damages; ſuch however as 
the jury ſhall think proper to aſſe 1 ; 

In treſpaſſes of a permanent nature, where the injury 
is continually renewed, (as by ſpoiling or conſuming 
the herbage with the defendant's cattle) the declaration 
may allege the injury to have been committed by conti- 
nuation from one given day to another, (which is called 
laying the action with a continuands) and the plaintiff 
ſhall not be compelled to bring ſeparate actions for 
every day's ſeparate offencei. But where the treſpaſs is 
by one or ſeveral acts, each of which terminates in it» 

elf, and being once done cannot be undone again, it can« 
not be laid with a continuando; yet if there be repeated 
acts of treſpaſs committed, (as cutting down a certain 
number of trees,) they may be laid to be dune, not con- 
nnxally, but ar divers days and times within a given 
SE... | 

In ſome cafes treſpaſs is juſtifiable z or, rather, entry 

on another's land or houſe ſhall not in thoſe caſes be ac- 
caunted treſpaſs: as if a man comes thither to demand 
or pay money, there payable: or to execute, in a legal 
manner, the proceſs of the law. Alſo a man may juſtify 
entering into an iun or public houſe, without the leave 
of the owner firſt ſpecially aſked ; becaufe when a man 
profeſſes the keeping of ſuch inn or public houſe, he 
thereby gives a general licence to any perfon to enter 
his doors. So a landlord may juſtify entering to diſtrein 
for rent 3 a commoner to attend his cattle, common ing 
on another's land; and a reverſioner, to ſee if any waſte 
be committed on the eſtate; for the apparent neceſſity 
of the thing!, Allo it hath been ſaid, that by the com- 
mon law and cuſtom of Lagland the poor are allowed 
to enter and glean upon another's ground after thße 
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harveſt, without being guilty of treſpaſs® : which hu- 
| mane proviſion ſeems borrowed from the moſaical law®. 
In like manner the common law warrants the huntin of 
ravenous beaſts of prey, as badgers and foxes, in another 
man's land; becauſe the deſtroying fuch ereatures is ſaid 
to be profitable to the public.. But in caſes where a 
nan miſdemeans himſelf, or makes an ill uſe of the au- 
thority with-which the law intruſts him, he ſhall be ac- 
counted a treſpaſſer ab initio® : as if one comes into a 
tavern and will not go out in @ reaſonable time, bur 
tarries there all night contrary to the inclinations of the 
owner; this wrongfy] act ſhall affect and have relation 
back eyen to his firſt entry, and make the whole a treſ- 
paſsq. But a bare non-feaſance, as not paying for the 
wine he calls for, will not make him a treſpaſſer; for 
this is only a breach of contract, for which the taverner 
ſliall have an action of debt or «fſump/it againſt himr. 
So if a landlord diſtreined for rent, and wilfully killed 
the diſtreſs, this by the common law made him a treſ- 
paſſer ab initios : and ſo indeed would any other irre- 
gularity have done, till the ftatute 11 Geo. II. c. 19. 
which enaQs, that no ſubſequent irregularity of the land- 
lord ſhall make his firſt entry a treſpaſs ; but the party 
injured ſha)l have a ſpeeial action of treſpaſs or on the 
caſe, for the real ſpecific injury ſuſtained, unlefs tender 
of amends hath been made. But ſtill, if a reverſioner, 
who enters on pretence of ſeeing waſte breaks the houſe, 
or ſtays there all night ; or if the commoner who comes 
to tend his cattle, cuts down a tree; in theſe and ſimilar 
caſes the Jaw judges that he entered for this unlawful 
purpoſe, and therefore, as the act which demonſtrates 
ſuch his purpoſe is a treſpaſs, he ſhall be eſteemed a 
_ treſpaſſer ab, initiot. So alſo in the caſe of hunting the 
fax or the badger, a man capnot juſtify breaking the 
ſoil, and digging him out of his earth: for thou the 


= Gilb. Ev, 253. Trials per # Finch: L. 47, Cr. Jac. 148. 
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law warrants the hunting of ſuch noxious animals for 
the public good, yet it is held that ſuch things muſt be 
done in an ordinary and uſual manner; therefore, as 
there is an ordinary courſe to kill them, vis, by hunt- 


ing, the court held that the digging for them was un- 


lawful. | | 
A man may alſo, juftify in an action of treſpaſs, on ac- 
count of the freehold and right of entry being in him - 
ſelf; and this defence brings the title of the eſtate in 
' queſtion. This is therefore one of the ways deviſed, 
ſince the diſuſe of real actions, to try the property of 
eſtates ; though it is not ſo ufual as that by eiectment, 
becauſe that, being now a mixed action, not only gives 
damages for the ejection, but alſo poſſeſſion of the land: 
whereas in trefpaſs, which is merely a perſonal ſuit, 
the right can be only aſcertained, but no poſſeſſion de- 
livered; nothing being recovered but damages for the 
wrong committed. N 

In order to prevent trifling and vexatious actions of 
treſpaſs, as well as other perſonal actions, it is (inter 
alia) enacted by ſtatutes 43 Eliz. c. 6. and 22 & 23 
Car. II. c. 9. $. 136. that where the jury, who try 
an action of treſpaſs, give leſs damages than forty ſhil- 
lings, the plaintiff ſhal] be allowed no more coſts than 
damages; unleſs the judge ſhall certify under his hand 
that the freehold or title of land came chiefly in queſtion. 
But this rule now admits of two exceptions more, which 
have been made by ſubſequent ſtatutes, One is by 
ftarute 8 & 9 W. III. c. 11. which enacts, that in all 
actions of treſpaſs, wherein it ſhall appear that the treſ- 
paſs was wilful and malicious, and it be ſo certified by 
the judge, the plaintiff ſhall recover full coſts. Every 
treſpaſs is wilful, where the defendant has notice, and 
is eſpecially forewarned not to come on the land; 
as every treſpaſs i; malicious, though the damage 
may not. amount to forty ſhillings, where the 


intent of the defendant plaivly appears to be 
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- to harraſs and diſtreſs the plaintiff. The other ex- 


ception is by ſtatute 4 and 5 W. & M. e. 23. which 
gives full coſts againſt any inferior tradeſman, appren- 
tice, or other diſſolute perſon, who is convicted of a 
treſpaſs in hawking, hunting, fiſhing, or fowling upon 
another's land. Upon this ſtatute it has been adjudged, 
that if a perion be an inferior tradefman, as a clothier 
for inſtance, it matters not what qualification he may 
have in point of eſtate z but, if he be guilty of ſuch 
treſpaſs, he ſhall be liable to pay full cots . 7 


Lord Raym. 14%. 
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CHAPTER THE THIRTEENTH. 


Or NUSANCE, 


THIRD ſpecies of real injuries to a man's lands 
A and tenements, is by n:ſance, Nuſanee, nocumen- 
tum, or annovance, ſignifies any thing that worketh hurt, 
inconventence, or damage, And nufances are of two 
kinds ; public or common nuſances, which affect the 
public, and are an annoyance to all the king's ſubje&s ; 
for which reaſon we mult refer them to the claſs of 
public wrongs, or en imes and miſdemeſnors ; and pri- 
vate nuſances, which are the objects of our preſent 
conſideration, ard may be defined, any thing done to 
the hurt or annoyance of the lands, tenements, or he- 
reditaments of another l. We will therefore, frſt, 
mark out the ſeveral kinds of nuſances, and then their 
reſpective remedies. | 18 

J In diſcuſſing the ſeveral kinds of nuſances, we will 
confider, firſt, ſuch nuſances as may affect a man's cor- 
poreal hereditaments, and then thoſe that may damage 
ſuch as are incorporeal. ER, 

1. Firſt, as to corpore al inheritances. If a man builds 
a a houſe fo cloſe to mine that his roof overhangs my 
roof, and throv.s the water off his roof upon mine, 
this is a nuſance, for which an action will lie . Like- 
wiſe to erect a houſe or other building ſo near to mine, 
that it obſtructs my antient lights and windows is a 


Finch. L. 488. r. N. B. 184. 
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nuſance of a fimilar nature . But in this latter caſe 
it is neceſſary that the windows be antient ; that is, have 


ſubſiſted there a long time without interruption other- 


viſe there is no injury done. For he hath as much 
right to build a ne edifice upon his ground, as I have 
upon mine: ſince every man may erect what he planter 
upon the upright or perpendicular of his own ſoil, ſo 
as not to prejudice what has long been enjoyed by ano- 
ther; and it was my folly to build ſo near another's 
ground . Allo, if a perſon keeps his bogs, or cther 
noiſome animals, ſo near the houſe of another, that 
the ſtench of them incommodes him and makes the air 
unwholeſome, this is an injurious nuſance, as it tends 
to deprive him of the uſe and benefit of his houſe . A 
like jy is, if one's neighbour ſets up and exerciſes 
any offenſive trade; as a tanner's, a tallowchandler's, or 
the like; for though theſe are lawſul and neceſſary 
| trades, yet they ſhould be exerciſed in remote places; 
for the rule is, fic utere tuo, ut alienum non Iaedas :” this 
therefore is an actionable nuſance fo So that the nu- 


ſances which affect a man's dwelling may be red: ced to 6 


theſe three: 1, Overhanging it: which is alſo a ſpecies 
of treſpaſs, for cujus «ff ſalum ejus eſi u/que ad coelum : 
2. Stopping antient lights: and, 3. Corrupting the air 
with noiſome ſmells: for light and air are two indiſ- 
penſable requiſites to every dwelling. But depriving 
one of a mere matter of pleaſure, as of a fine proſpect, 
by building a wall, or the like; this, as it abridges no» 
thing really convenient ar neceffary, is no injury to the 
ſufferer, and is therefore not an actionable nuſance 8, 
As to nuſance to one's laute if one erects a ſmelt- 
ing houſe for lead ſo near the land of another, that the 
vapour and ſmoke kills his corn and graſs, and damages 
his cattle therein, this is held to be a nuſance®, And 
by conſequence it follows, that if one does any other 
att, in itſelf lawſul, which yet being done in that 
place neceſſarily tends to the damage of another's pro- 
perty, it is a nuſance: for it is incumbent on him 
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to find ſome other place to do that act, where it 
will be leſs offenſive. So alſo, if my neighbour ought , 
to ſcour a ditch, and does not, whereby my land is over- 
flowed, this is an actionable nuſance l. 

With regard to other corporeal hereditaments: it is 
a nuſance to ſtop or divert water that uſes to run to 
another's meadow or mill k; to corrupt or poiſon a 
water- courſe, by erecting a dye-houſe or a lime · pit for 
the uſe of trade, in the upper part of the: ſtream l; or 
in ſhort to do any act therein, that in its conſequences 
muſt neceſſarily tend to the prejudice of one's neigh- 
bour. So cloſely does the law of England enforce 
that excellent rule of goſpel-morality, of doing to 
others, as we would they ſhould do unto ourſelves,” 

As to incorporeal hereditaments, the law carries itſelf 
with the ſame equity. If T have a way, annexed to 
my eſtate, acroſs another's land, and he obſtructs me in 
the uſe of it, either by totally ſtopping it, or putting 
logs acroſs it, or ploughing over it, it is a nuſance: for 
in the firſt caſe 1 cannot enjoy my right at all, and in 
the latter I cannot enjoy it ſo commodiouſly as I ought®. 
Alſo, if I am entitled to hold a fair or market, and 
another perſon ſets up a fair or market ſo near mine 
that he does me a prejudice, it is a nuſance to the free- 
hold which I have in my market or fair ®, But in order 
to make this out to be a nuſance, it is neceffary, 1. 
That my market or fair be the elder, otherwiſe the nu- 
ſance lies at my own door, 2. That the market be 
erected within the third part of twenty miles from 
mine, For fir Matthew Hale“ conſtrues the dieta, or 
reaſonable day's journey mentioned by Bracton 7, to be 
twenty miles: as indeed it is uſually underſtood noi 
only in our own law, but alſo in the civil”, from 
which we probably borrowed it. So that if the neu 
market be not within ſeven miles of the old one, it is no 
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nuſance; for it is held reaſonable that every man 
. ſhould have a market within one third of a day's jour- 
.ney from his own home; that, the day being divided 
Into three parts, he may. ſpend; one part in going, ano- 
ther in returning, and the third in tranſacting his ne- 
ceſſary buſineſs there, If fuch market or fair be on 
the ſame day with mine, it is prima facie a nuſance to 
mine, and there needs no proof of it, but the law will 
intend it to be ſo: but if it be on any other day, it may 
be a nuſance: though whether it is ſo or not, caunot be 
intended or preſumed, but I muſt make proof of it to 
the jury, If a ferry is erected on a river, ſo near ano- 
ther antient ferry as to draw away its cuſtom, it is a 
nuſance to the owner of the old one. For where there 
is a ferry by preſcription, the owner is bound to keep it 
always in repair, and readineſs, for the eaſe of all the 
king's ſubjects; otherwiſe he may be grievouſly 
amerced : it would be therefore extremely ard, if a 
new ferry were ſuffered to ſhare his profits, which does 
not alſo ſhare his burthen. But where the reaſon ceaſes, 
the law alſo ceaſes with it; therefare it is no nuſance 
to erect a mill ſo near mine, as to draw away the cuſ- 
tom, unleſs the miller alſo intercepts the water, Nei- 
ther is it a nuſance to ſet up any trade, or a ſchool, in 
neighbourhood or rivalſhip with another : for by ſuch 
emulation the public are like to be gainers ; and, if the 
new mill or ſchool oceaſion a damage to the old one, it. 
is damnum abſque injuriat, „ 
II. Let us next attend to the remedies, which the law 
has given for this injury of nuſance. And here I muſt 
premiſe that the law gives no private remedy for any 
thing but a private wn Therefore no action lies 
for a public or common nufance, but an indidment only: 
becauſe the damage being common to al/ the king's 
ſubjects, no one can aſſign 2 particular proportion of 
it; or if he could, it would be extremely hard, if 
every ſubjeQ in the kingdom were allowed to harraſs 
the offender with ſeparate actions. For this reaſon, no 
erſon, natural or corporate, can have an action fora pub- 
Lo nuſance, or puniſh it; but only the king in bis public 
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capacity of ſupreme governor, and pater familias of tho 

kingdom a. Yet this rule admits of one exception; 
where a private perſon ſuffers ſome extraordinary da- 
mage beyond the reſt of the king's fubjeQs, by a pub- 
lic nufance ; in which cafe he ſhall have a private ſa- 
tisfaction by action. As if, by means of a diteh dug 
acroſs a public way, which is a common nuſance, a 
man or his horſe ſuffer any injury by falling therein; 
there, for this particular damage, which. is not common 
to others, the party ſhall} have this action v. Alſo. 
if a man hath abated, or removed, a nufance which of- 
fended him (as we may remember it was ſtated in the 
firſt chapter of this book, that the party injured hath. 
a right to do) in this cafe he is entitled to no action *. 
For he had choice of two remedies, either without 
ſuir, by abating it himſelf, by his own mere a@ ard. 
authority; or by ſuit, in which he may both recover 
damages, and remove it by the aid of the law : bur, 
having made his election of one remedy, he is totally 
precluded from the other, | 

The remedies by ſuit are, 1. By action on the caſe 
for damages ; in which the party injured ſhall only re- 
cover a ſatisfaction for the injury ſuſtained ; but can- 
nat thereby remove the nuſance. Indeed every conti- 
nuance of a nuſance is held to be a freſh. one r; and 
therefore a freſh action will lie, and very exemplary 
damages will probably be given, if, after one verdict 
iat him, the defendant has the hardineſs to continue 
it. Vet the founders of the law of England did not 
rely upon probabilit ies merely, in order to give relief 
to the injured. They have thereſore provided two 
other actions; the affi/e of nuſance and the writ of quod 
permittat proſterners which not only give the plainiff 
ſatisfaction for his injury paſt, but alſo ſtrike at the 
root and remove the cauſe itſelf, the nuſance that oc- 
caſioned the injury. Theſe two actions however can 
only be brought by the tenant of the freehold ; ſo that 
a leflee for years is confined to his action upon the caſe *. 
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2. An ſſiſe of nuſance is a writ ; wherein it is ſta - 


| ted that the party injured complains of ſome particular 


fact done, ad nocumentum liberi tenementi ſui, and 


therefore commanding the ſheriff to ſummon an afliſe, 
that is a jury, and view the premiſes, and have them at 
the next commiſſion of aſſiſes, that juſtice may be done 

therein : and, if the aſſiſe is found for the plaintiff, he 
ſhall have judgment of two things ; 1. To have the 
nuſance abated ; and 2. To recover damages ». 
Formerly an aſũſe of nuſance only: lay againft the very 
wrongdoer himſelf who levied, or did, the nufance ; 
and did not lie againſt any perſon to whom he had 


aliened the tenements, whereon the nuſance was fitua- 


ted. This was the immediate reaſon for making that 
equitable proviſion in ſtatute Weſtm. 2. 13 Edw. I. 
c. 24. for granting a ſimilar writ, in caſu confimili, 
where no former precedent was to be found. The 
ſtatute enacts, that de cætero non recedent querentes 
% curia domini regis, pro eo quod tenementum transfer= 


* tur de uno in aum; and then gives the form of a 


new writ in this caſe : which only differs from the old 
ono in this, that, where the aſſiſe is brought againſt the 


very perſon only who levied the nuſance, it is ſaid 


% quod A. (the wrongdoer) injuſſe /ewavit tale nacumen- 
„ tum, but, where the lands are aliened to another per- 
ſon, the complaint is againſt both; guod A. (the 
« wrongdoer) et B. (the alienee) /evaverunt ©”, For 


every continuation as was before ſaid, is a freſh nu- 


ſance; and therefore the complaint is as well ground- 
ed againſt the alienee who continues it, as againſt the 
alienor who firſt levied it. Ts | 

3. Before this ſtatute, the party 2 upon any 


alienation of the land wherein the nuſance was ſet up, 


was driven to his guad permittat proflernere ; which is in 
the nature of a writ of right, and therefore ſubject to 

eater delays 4. This is a writ commanding the de- 
2 permit the plaintiff to abate, quod permitiat 
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profternere, the nuſance complained of; and, unlefs he 
ſo permits, to ſummon him to appear in court, and 
Thew cauſe. why he will not. And this writ lies as 
well for the alienee of the party firſt injured, as againff 


the alienee of the party firſt injuring ; as harh been de- 


termined by all the judges f. And the plaintiff ſhall 


ha ve judgment herein to abate the nuſance, and to re- 
cover damages againſt the defendant. 78 | 
Both the: actions, of afſiſe of nuſance, and of quod 
permittat proſternere, are now out of uſe, and have gi- 
ven way to the action on the caſe; in which, as was 
before obſerved, no judgment can be had to abate the 
nuſance, but only to recover damiges. Vet, as 


therein it is not neceſſary that the freehold ſhould be in 


the plaintiff and defendant reſpectively, as it muſt be 
in theſe real actions, but it is maintainable by one that 
hath like poſſeſſian, the proceſs is therefore eaſier : 
and the effect will be much the ſame, unleſs a man 


has a very obſtinate as well as an ill- natured neighbour : 


who had rather continue to pay damages, than remove 


his nuſance, For in ſuch a caſe, recourſe muſt at laſt 
be had to the old and ſure remedies, which vill ef- 


ſectually conquer the defendant's perverſeneſs, by 


ſending the ſheriff with his pofſe comitatus, or power- 


of the county, to level it. 
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* fourth ſpecies of injury, that may be offered 
1 do one's real property, is by waſte, or deſtrug- 
tion in lands and tenements. What ſhall be called 
waſte was conſidered at large in a former volume *, as 
it was a means of forfeiture, and thereby of transferring - 
the property of real eftates. I ſhall therefore here 
only beg leave to remind the ſtudent, that waſte is a 
ſpoil and deſtruction of the eſtate, either in houſes, 
Woods, or lands; by demoliſhing not the temporary 
profits only, but the very ſubſtance of the thing; 
thereby rendering it wild and deſolate z which the com- 
man law — very ſignificantly by the word waf- 
tum e and that this waſtum, or waſte, is either volun- 
tary, or permiſſive ; the one by an actual and de- 
figned demolition of the lands, woods, and houſes ; 
the other ariſing from mere negligence, and want of 
ſufficient care in reparations, fences, and the like, So 
that my only buſineſs is at preſent to ſhew, to whom 
this waſte is an injury; and of courſe who is entitled to 
any, and what, remedy by action. 1 2 
I. The perſons, who may be injured by waſte, are 
ſuch. as have ſome intereft in the eſtate waſted; for if 
a man be the abſolute tenant in fee · ſimple, without any 
incumbrance or charge on the premiſſes, he may com- 


® See vol. II. ch. 18. 
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mit whatever waſte his own indiſcretion may prompt 
him to, without being impeachable or accountable for 
it to any one. And, though his beir is ſure to be the 
ſufferer, yet nemo eſt heres wiventis : no man is cer- 
tain of ſucceeding him, as well on account of the un- 
certainty which ſhall die firſt, as alſo becauſe he has it 
in his own power to conſtitute ' What heir he. pleaſes, 
according to the civil law notion of an heres natus 
and an heres faftus: or, in the more accurate phra- 
ſeology of our Engliſh law, he may aliene or deviſe 
his eſtate to whomever he thinks proper, and by ſuch 
alienation or deviſe may diſinherit his heit at law. Into 
whoſe hands ſoever therefore the eſtate waſted comes, 
after a tenant in fee- ſimple, though the waſte is un- 
doubtedly damnum, it is damnum abſque inſuria. 
One ſpecies of intereſt, which is injured by waſte, 
is that of a perſon who has a right of common in the 
place waſted ; eſpecially if it be common of eftovers, 
or a right of cutting and carrying away wood for houſe- 
bote, plough-bote, Ic. Here, if the owner of tlie 
wood demoliſhes the whole wood, and thereby deſtroys. 
all poffibility of taking eſtovers, this is an injury to. 
the commoner, amounting to no leſs than a difleifi of 
his common of eſtovers, if he chooſes ſo. to conſider it; 
for which he has his remedy to recover poſſeſſion and 
damages by aſſiſe, if entitled to a freehold in ſuch com- 
mon : but if he has only a chattel intereſt, then he can 
only recover damages by an action on the caſe for this 
waſte and deſtruction of the woods, out of which his 
eftovers wore d . dh org! 
But the moſt uſual and important intereft, that is 
hurt by this commiſſion of waſte, is that of him who, 
hath the remainder or reverſion of the inheritance, afrer 
a particular eſtate for life or years in being. Here, it 
the particular tenant, (be it the tenant in dower or 
by curteſy, who. was anſwerable for waſte at the 
common law ©, or the tefſee for life or years, 


y 


F. N. B. 39. 9 Rep. 112, ®2 Inſt, 299. 


Ch, 14. | WxrxonGcEp 225 


who was firſt made liable by the ſtatutes of Marlbridge4 
and of Glooeſter ©) if the particular tenant, I ſay, m- 
mits or ſuffers any waſte, it is a manifeſt injury to him 
chat has the inheritance, a it tends to mangle and di- 
member it of its meſt deſirable incidents aud ornamenta, 
among which timber and houſes may juſtly be reckoned 
the principal. To him therefere in remainder or ve. 
verſion, to whom the | ixheritance appertains in expec- 
raney*, che law hath given an adequate -remedy. For 
he, who-hath the remainder for liſr only, is not entitled 
to ſue for waſte; ſince his intereſt may never 
Jar: $64 pet an Medion, bending 
jury. Yeta , vicar, £2000, pre 3 
le who are ſeiſed in right ef their churches of 
any remainder or reverſion, may have an ation of waſte z 
for they, in many caſes, have for che benefit of the 
church and of the ſucceflor a fee-fimple qua lied: and 
yet, as they are not ſeiſed in their own right, the writ 
of waſte ſhall not ſay, ad extarredationem i9fius, us for 
bdther tenants in fee-ſimple ; but ad exharredationew a- 
cleſiae, in whoſe right the ſee · fimple is holden ©. 
II. The redreſs for this injury of waſte is of «wo 
kinds; preventive, and corrective: the former of 
| _ is by writ of efirepement, the latter by that of 
a 1. Eſtrepement is an old eee ifying che 
ame as waſte or extirpation: and the writ of e 
lay at the common law, after judgment obtained in any 
action rea] d, and before poſſeſſion was delivered by the 
ſheriff; to ſtop any wafte which the vanquiſhed party 
might be tempted to commit in lands, which were de- 
termined to be no longer his. But as in ſome caſes 
the demandant may be juſtly apprehenſive, that the to- 
nant may make waſte or e r pending the ſuit, 
well knowing the weakneſs of his title, therefore tbe 
ſtatute of Gloceſter | gave another writ of effrepement, 
pendente placito, commanding the ſheriff firmly to inhibit 


6 Edw. I. c. 5. 'd 2 Inſt. 328. 
Co. Litt. 53. i 6 Edw. I. c. 13. 


— — — —§—ͤ— 
— owe — Ü—— wr — ror RL — «„ 2 — 


226 Paxarvatrt Boox III. 
the tenant ne faciat vaſtum wel eflreSamentum 7 
« placito dicto indiſcuſſo k. And, by virtue of either 
of theſe writs the ſheriff may reſiſt chem that do, or 


offer to do waſte; and, if otherwiſe he cannot prevent 


them, he may lawfully impriſon the waſters, or make 


a warrant to others to impriſon them: or, if neceſſity 


require, he may take the poſſe comitatus to his aſſiſtance. 
So odious in the ſight of the law is waſte and deſtructi- 
on l. In ſuing out theſe two writs this difference was 
formerly obſerved ; that in actions merely poſſeſſory, 
where no damages are recovered, a writ of eftrepement 
might be had at any time pendente /ite, nay even at the 
time of ſuing out the original writ, or firſt proceſs : but, 
in an aQion where damages were recovered, the 

demandant could only have a writ of eftrepement, 
if he was apprehenfive of waſte after verdict had n; 


for, with regard to waſte done before the verdit was 


given, it was preſumed the jury would conſider that in 
aſſeſſing the quantum of damages, But now it ſeems to 
be held, by an equitable conſtruction of the ſtatute of 


Gloceſter, and in advancement of the remedy, that a 


writ of erepement, to prevent waſte, may be had in 
every ſtage, as well of ſuch actions wherein damages are 
recovered, as of thoſe wherein only poſſeſſion is had of 
the lands; for peradventure, ſaid the law, the tenant 


may not be of ability to ſatisfy the demandant his. full 


damages n. And therefore, now, in an action · of waſte 


itſelf, to recover the place waſted and alſo damages, a 


writ of effrepement will lie, as well before as after judg- 
ment. For the plaintiff cannot recover damages for 
more waſte than is contained in his original complaint: 
neither is he at liberty to aſſign or give in evidence any 
waſte made after the ſuing out of the writ ? it is there- 
ſore reaſonable that he ſhould have this writ of preven- 


tvie juſtice, ſince he is in his preſent ſuit debarred of 


any farther remedial ®, If a writ of eftrepement, forbid- 
ding waſte, be directed and delivered to the tenant him- 
ſelf, as it may be, and he afterwards proceed to com- 


mit waſte, an action may be carried on upon the foun- 


Regiſ. 77. = Jbid. 61. 
3 2 Inft, 329 © 5 Rep. 115. 
F. N. B. 60, 61. | 
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dation of this writ wherein the only plea of the tenant 
can be, non fecit vaſtum contra proftibitionem : and, if up- 
on verdict it be found that he did, the plaintiff may re- 
cover coſts and damages ; or the party may proceed 
to puntth the defendant for the contempt: for if, after 
the writ directed and delivered to the tenant or his ſer- 
vants, they proceed to commit waſte, : the court will 
impriſon them for this contemptiof the writ . But not 
— if it be directed to the ſheriff, for then it is ineum- 
t him to prevent the eftrepement abſolutely, even 
by wi —ü— if it can be done no other 
Befides this preventive redreſs at common law, the 
courts of equity, upon bill exhibited therein, complain- 
ing of waſte and deſtruQion, will grant an injunction 
or order to ſtay waſte, until the defendant ſhall have put 
in his anſwer, and the court ſhall thereupon make far- 
ther order, Which is now become the moſt uſual way 
of preventing waſte. Wi ets | 
2. A writ of waſte is alſo an action, partly founded 
upon the common law and partly upon the ſtatute of 
Gloceſter ; and may be brought by him who hath the 
immediate eſtate of inheritance in reverſion or remain 
der, againſt the tenant for life, tenant in dower, te- 
nant by the curteſy, or tenant for years. This action 
is alſo maĩintainable in purſuance of ſtatute * Weſtm. 2. 
by one tenant in common of the inheritance againſt ano- 
ther, who makes waſte in the eſtate holden in common. 
The equity of which ſtatute extends to joint - tenants, but 
not to wparceners: becauſe by the old law coparceners 
_ . -mighte make partition, whenever either of them thought 
proper, and thereby prevent future waſte, but tenants 
in common and joint-tenantss could not; and therefore 
the ſtatute gave them this remedy, compelling the de- 
fendant either to make partition, and take the place 
waſted to his ewn ſhare, or to give ſecurity not to com- 
mit any farther waſte . But theſe tenants in common 


Moor. 100, | ® 13 Edw. . . 8, 
1 Hob, 8 5 t 2 Inſt. 303. 404. 
6 Edw. I. c. 5. For 4 
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and joint-tenants are not liable to the penaſties of the 

ſtatute of Gloceſter, which extends only to ſuch as have 

life - eſtates, and do waſte to the prejuduce of the inheri- 

tance. | The waſte however muſt be fomething confide- 

mble ; ſor if it amount only to twelve pence, or ſame 

ſach petty ſum, the plaintiff hall not recover in an 

action of waſte : nam de minimis non curat ler v. 5 
This action of waſte is a mixed action; _ real, 

fo far as it recovers land, and partly perſonal, fo far as 

ĩt recovers damages. For it is brought for both thoſe 
purpoſes ; and, if the waſte be proved, the plaintiff 
ſhall recover the thing or place waſted, and alſo treble 
damages by the ſtature of Gloceſter. The writ of waſte 
calls upon the tenant to appear and ſhew cauſe, why he 
hath commuted waſte and deſtruction in the place nam- 
ed, ad exharredationem, to the diſinheriſon, of the 
plaintiff”, - And if the defendant makes defaulr, or 

| does not appear at the day aſſigned him, then the ſheriff 
is to take with him a jury of twelve men, and go in 
perſon to the place alleged to be waſted, and there in- 
quire of the waſte done, and the damages; and make 

| a return or report of the ſame to the court, upon which 

| report the judgment is founded *, For the law will not 

ſuffer ſo heavy a judgment, as the forfeiture and treble 

p | damages, to he paſſed upon a mere default, without full 

w_ _ aſſurance that the fact is according as it is ſtated in the 

wric. But if the defendant appears to the writ, and 

= afterwards ſuffers judgment to go againſt him by default, 


| 
| 
| 
| or upon a niſil dicit, (when he makes no anſwer, puts 
in no plea, in defence) this amounts to a confeſſion of 
= the waſte; fince, having once appeared, he cannot 
q | L now pretend ignorance of the charge. Now therefore 
= the ſheriff ſhall not go to the place to inquire of the 
= fact, whether any waſte has, or has not, been com- 
= mitted ; for this is already aſcertained by the ſilent 
| confeſſion of the defendant : but he ſhall-only, as in 
| defaults upon other actions, make inquiry of the guantum 
of damages?. The defendant, on the trial, may 


= Finch, L. 29. | * Poph, 24. 
F. N. B. 55. Cro. Eliz. 18. 299, 
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give in evidence any thing that proves there was no waſte 
committed, as that the deſtruction happened by lightning, 
tempeſt, the king's enemies, or other inevitable ac- 
| cident*, But it is no defence to ſay, that a ſtranger did 
the waſte, for againſt him the plaintiff hath no remedy : 
though the defendant is entitled to ſue ſuch ſtranger in 
an action of treſpaſs vi et armis, and ſhall recover the 
cy he has ſuffered in conſequence of iuch unlaw- 
act. e 
When the waſte and damages are thus aſcertained, 
either by confeſſion, verdict, or inquiry of the ſheriff, 
judgment is given, in purſuance of the ſtatute of Glo- 
ceſter, e. 5. that the plaintiff ſhall recover the place 
waſted; for which he has immediately a writ of /in, 
provided the particular eſtate be ſtill ſubſiſting, (for, 
if it be expired, there can be no forfeiture of the land) 
and alſo that the plaintiff ſhall recover treble the da- 
mages aſſeſſed by the jury ; which he muſt obtain in 
the ſame manner as all other damages, in actions perſon- 
al and mixed, are obtained, whether the particular eſtate 
be expired, or till in being. . . 


* Co, Litt, 53. 5 lar of i print, 112. 
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CHAPTER rus F 


A 


or SUBTRACTION. 


— 


C 2 which is the fifth e of in- 
| juries affecting a man's real property, happens, 
"When any perſon ws owes any file” duty, cuſtom, or 

ſervice to another, withdraws or neglects to perform it. It 
differs from a diſſeiſin, in that Mit is committed without 

any denial of the right, conſiſting merely in non- perform- 
ance ; that ſtrikes at the very title of the party injured,- 
and amounts to an ouſter or actual diſpoſſeſſion. Sub- 
traction however, being clearly an injury, is remediable 
by the due courſe -of In : but the remedy differs ac- 
cording to the nature of the ſervices; whether they be 


due by virtue of any tenure, or by cuſtom only. 


I. Fealty, ſuit of court, and rent, are duties and fer- 
vices uſually iſſuing and ariſing ratione tenurae, being the 
conditions upon which the antient lords granted out their 


Hands to their feudatories:: whereby it was ſtipulated, 


that they and their heirs ſhould take the oath of fealty 
or fidelity-to their lord, which was the feodal bond or 
commune: vinculum between lord and tenant ; that they 
ſhould do ſuit, or duly attend and follow the lord's - 
-courts, and there from time to time give their aſſiſtance, 
by ſerving on juries, either to decide the property of 
their neighbours in the court-baron, or correct their 
miſdemeſnors in the court-leet ; and, laſtly, that they 
mould yield to the lord certain annual ſtated returns, 
in military attendance, in proviſions, in arms, in matters 
of ornament or pleaſure, in Tuftic employ ments or 
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praedial labours, or (which is inſtar emnium) in money, 
which will provide all the reſt; all which are com- 
prized under the one general name of reditus, return, 
or rent. And the ſubtraction or non-obſervar ce of 
af theſe conditions, by neglecting to ſwear fealty, to do 
ſuit of court, or to render the rent or ſervice reſerved, 
is an injury to the freehold of the lord, by diminiſhing 
and depreciating the value of his ſeignory. 
The general remedy for all theſe is by 4fre/5.; and 
It is the only remedy at the common law for the two firſt 
of them. nature of diſtreſſes, their incidents and 
cConſequences, we have before more than once explaineds : 
it may here ſuffice to remember, that they are a taking 
of beaſts, or other perſonal property, by way of pledge 
to enforce the performance of ſomething due from the 
party diſtreined upon. And for the moſt part it is pro- 
vided that diſtrefſes be reaſonable and moderate; but, 
in the caſe of diſtreſſes for fealty or ſuit of court, no diſ- 
treſs can be unreaſonable, immoderate, or too large“: 
for this is the only remedy to which the party aggrieved 
is entitled, and therefore it ought to be ſuch as is ſuffi- 
ciently compulſory ; and, be it of what value it will, 
there is no harm done, eſpecially as it cannot be ſold or 
made away with, but muſt be reftored immediately on 
ſatisfaction made. A diſtreſs of this nature, that has no 
bounds with regard to its quantity, and may be repeated 
from time to time, until the ſtubbornuels of the party is 
conquered is called a diſtreſs infinite; which is alſo 
uſed for ſome other purpoſes, as in ſummoning jurors, 
and the like. | 67 . 
Other remedies for ſubtraction of rents or ſervices are 
1. By action of debt, for the breach of this expreſs con- 
tract, of which enough has been formerly ſaid. This 
rn the moſt uſual remedy, when recourſe is had to any 
action at all for the recovery of pecuniary rents, to 
which ſpecies of render almoſt all free ſervices are now 
reduced, ſince the abolition of the military tenures. But 


See pag. 6. 148. 1 Finch, L, 285. 
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for a freehold rent, reſerved on a leafe for life, c. no 
action of debt lay by the common law, during the co 
zinuance of the freehold out of which it iſſued : for 
the law would not ſuffer a real injury to be remedied by 
an action that was merely perſonal. However by the 
ſtatutes 8 Ann. c. 14. and 5 Geo. III. e. 17. actions of 
debt may now be brought at any time to recover ſuch 
freehold rents. 2. An afliſe of ' mort d anceſtor or no 
difſeifin will lie of rents as well as of lands 4; if the 
lord, for the ſake of trying the poſſeſſory right, will 
make it his election to apres himſelf ouſted or 
diſſeiſed thereof. This is now ſeldom heard of; and 
all other real actions to recover rent, being in the nature 
of writs of right, and therefore more dilatory in their 
progreſs, are entirely diſuſed, though not formally abo- 
liſhed by law. Of this ſpecies however is, 3. The wric 
de conſuetudinibus et ſervitiis, which lies for the lord 
againſt his tenant, who withholds from him the rents and 
ſervices due by cuſtom, or tenure, for his land . This 
compels a ſpecific payment or performance of the rent or 


ſervice ; and there are alſo others, whereby the lord 
all recover the land itſelf in lieu of the duty withheld. 


As, 4. The writ of ceſſavit : which lies by the ſtatutes 
of Gloceſter, 6 Edw. I. c. 4. and of Weſtm. 2, 13 


Ed. I. c. 21 4. when a man who holds lands of a 
lord by rent or other ſerviees, neglects or ceaſes to per- 


form his ſervices for two years together; or where a re- 
ligious houſe hath lands given it, on condition of per- 
forming ſome certain ſpiritual ſervice, as reading 
prayers or giving alms, and negleQs it; in either of 
which caſes, if the ceſſer or neglect have continued ſor 
two years, the lord or donor and his heirs ſhall have a 
writ of ceſſavit to recover the land itfelf, c quod tenens 
in faciendis ſferwitiis biemium jam ceſſavit . In like 


manner, by the civil law, if a tenant who held lands 


upon payment of rent or ſervices, or jure empſpieutico, 
neglected to pay or perform them per totum iriennium, he 
might be ejected from ſuch emphyteutic lands . But 
by the ſtatute of Gloceſter, the ceſſavit does not lie for 
lands let upon iee - ſarm rents, unleſs they have hain freſh. 


* x Roll. Abr. 595. * hid. 208. 
4 F. N. B. 195. lk | x Cod, 4. 66, 2, 
© Jois. 151. : | 


Ch. 15. 2 Wu o N 6 3. 233 


and unculcivated for two years, and there be not ſufficient 

diſtreſs: upon the-premiſes ; or unleſs the. tenant hath ſo: 
encloſed the land, that tho lord cannot come upon it to 
diſtrein na. For the law prefers the ſimple and ordinary 
remedies, by diſtreſs or by the actions juſt now mention- 

ed, to this extraordinary one of forfeiture: ſor a ceſſauit; 
and therefore the ſame ſtatute of Gloceſter has provided 
farther, that .upon tender of arrears and:damages before 
judgment, and giving ſecurity for the future performance 
of the ſervices, the proceſs ſhall be at an end, and the 
tenant ſliall retain his: land: to which the ſtatute of- 
Weſtm. 2. conforms, fo farias may ſtand with conveni- 
ence and reaſon af la wi. It is eaſy to obſerve, that the 
ſtatutek 4 Geo, II. c. 28. (hic peruiits land lords who 
have a right of re- entry for non - payment of rent, to 
ſerve an ejectment on their tenants, when half a year's 
rent is due, and there is no ſufficient diſtreſs on the pe- 

miſes) is in ſome meaſure copied from the ancient writ. 
of refſavit : eſpecially as it may be ſati:fied and put an 

end to in a ſunilar manner, by tender of the rent and coſts. 
within ſix months aſter. And the ſame remedy is, in 

ſubſtance, adopted by ſtatute 11 Geo. II. c. 19. $ 16. 
which-enaQs, that where any tenant at rack- rent ſhall 

be one year's rent in arrear, and ſhall deſert the demiſed 
premiſes, leaving the ſame uneultivated or unoccupied, 
ſo that no ſufficient diftreſs.can'be had: two juſtices of 
the peace (after notice affixed:on the premiſes, for four- 
teen days without effect) may give the landlord ge 

on thereof, and thenceforth the leaſe thall be void, 5. 

There is alſo another very effectual remedy, which 
takes place when the tenant upon a writ of affiſe for rent, 
or on a replevin, diſowns or diſclaims his tenure, where- 
by the lord loſes his verdict: in which caſe the lord may 
have a writ of right, ſur diſclaimer, grounded on this 
denial: of tenure ; and ſhall, upon proof of the tenure, 
recover back the land itſelf ſo holden, as a puniſhment ' 
to the tenant for ſuch his falſe diſclaimer . This piece 

of retaliating juſtice, whereby the tenant who endeavours 

to defraud his lord is himſelf deprived of the eftate, as 


h F. N. B. 209. 2 laſt, 298, * fs pag. 206, 
i 2 Inft. 401. 460, I Finch, L. 270. 270. 


* 


234 PAIVAT I Bo ox III. 


it evidently proceeds upon feodal principles, ſo it is ex- 
preſsly to be met wich in the feoda] conſtitutions n: 
« oeſallus qui abnegavit fœudum ejuſeve conditionem, e- 
6c ſpoliabitur.” AS | {ay TBE: . 
And, as on the 6ne hand the ancient law provided 
theſe ſeveral remedies to obviate the kna very and puniſh 
the ingratitude of the tenant, ſo on the other hand it was 
equally careful to redreſs the oppreſſion of the lord; 
by furniſhing, 1. The writ of ne injufle wexes" ; which 
is an ancient writ founded on that, chapter o of magna 
tarta, which prohibits diſtreſſes for greater ſervices 
than are really due to the lord; being itſelf of the pro- 
hibitory kind, and yet in the nature of a writ of right p. 
It lies, where the -tenant in fee-fimple and his anceſtors 
have held of the lord by certain ſervices, and the lord 
| hath obtained ſeiſin of more or greater ſervices, by hs 
inadvertent payment or performance of them by the te- 
nant himſelf. Here the tenant cannot in an avowry 
avoid the lord's — right, becauſe of the ſeiſin 
given by his own hands; but is driven to this: writ, to 
deveſt the lord's poſſeſſion, and eſtabliſſi the mere right 
of property, by aſcertaining the ſervices, and reducing 
them to their proper ſtandard. But this writ does not 
he for tenant in tail; for he may avoid ſuch ſeiſin of the 
lord, obtained from the payment of his anceſtors, by plea 
to an avowry in replevin . 2. The writ of me/ne, de 
medio ; which is alſo in the nature of a writ of Tight”, 
and lies, when upon a ſubinfeudation the meſne, or 
middle lord 5, ſuffers his under-tenant, or tenant para- 
wvail, to be diftreined upon by the lord t. And in ſuch, 
eaſe the tenant ſhall have judgment to be acquitted (or 
indemnified) by the meſne lord; and if he makes de- 
fault therein; -or does not appear originally to the te- 
nant's writ, he ſhall be forejudged of his meſnaley, and 
the tenant ſhall hold immediately of the lord paramount 
himſelf, l , e 


m Feud. J. 2. 1. 26. | . Booth. 136. 
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II. Thus far of the remedies for ſubtraction oft&-dits | 
or other ſervices due by tenure. There are alſo other 
| ſervices, due by antient cuſtom and preſcription only. 
Such is that of doing ſuit to another's mill: where the 
perſons, reſident in a particular place, by uſage time out 
of mind have been accuſtomed to grind their corn at a 
certain mill; and afrerwards any of them go to ano- 
ther mill, and withdraw their ſuit, (their ſeca, a /#- 
gquendo) from the antient mill, This is not only a da- 
mage, bur an injury, to the owner ; becauſe this pre- 
ſcription might have a very reaſonable foundation; vis. 
upon the erection of ſuch mill by the-anceſtors of the 
owner for the convenience of the inhabitants, on condi- 
tion, that when erected, they ſnould all grind their corn 
there only. And for this injury the owner ſhall have a 
writ de ſecta ad molendinum w, commanding the defen-- 
dant to do his ſuit at that mill, quam ad illud facere de- 
bet, et ſolet, or ſhew good cauſe to the contrary : in 
which action the validity of the preſcription may be 
tried, and if it be found for the owner, he ſhall recover- 
damages againſt the defendant x. In like manner, and 
for like reaſons, the regiſter Y wilbinform us, that a man 
may have a writ of /efa-ad furnum; ſecta ad torrale, et 
ad omnia alia hujuſmadi ; for ſuit due to his furnum, his 
public oven or bakehouſe ;: or to his forrale, his kiln, or 
malthouſe; when a perſon's anceſtors have erected a 
convenience of that ſort for the benefit of the neighbour-. 
hood, upon an agreement (proved by immemorial cuſ- 
tom) that all the inhabitants ſhould uſe and reſort to it, 
when erected. But beſides theſe ſpecial remedies for 

ſubtractions, to compel the ſpecific performance of the 
fervice due by cuſtom : an action on the caſe will alſo lie 
for all of them, to repair the party injured in damages, 
And thus much for the injury of ſubtraction. 


LK ng oY Ia rn 
* Co. Entr, 461. | 


. 
1 
1 
| 
1 
ö 
' 
* 
1 
tf 


— —— 
— a : 
EU an <oyme er og PIR <A In 


— — 


} 
| 
| 
' h 
. 
N 


CHAPTER THE SIXTEENTH. 


Or DISTURBANCE. 


| TE ſixth and laſt ſpecies of real injuries is that of 


diflurbatice ; which is uſually a wrong done to 
ſome incorporeal hereditament, by hindering or diſ- 
quieting the owners in their regular and lawful enjoy- 
ment of it *, I ſhall onion ths ſorts of this injury ; 
vis, 1, Diſturbance of franchiſes. 2. Diſturbance of 
common. 3. Diſturbance of ways. 4. Diſturbance of 
tenure. 5. Diſturbance of patronage. 4 8 
I. Diſturbance of francſiſes happens, when a man has 
the franchiſe of holding a court-leet, of keeping a fair 
or market, of free-warren, of taking toll, of ſeiſing 


waifs or eſtrays, or (in ſhort) any other ſpecies of fran- 


chiſe whatſoever ; and he is diſturbed or incommoded 
in the lawful exerciſe thereof. As if another by diſtreſs, 


menaces, or perſuaſions, prevails upon the ſuitors not to 


appear at my court: or obſtructs the paſſage to my fair 
or market; or hunts in my free warren ; or tefuſes to 
pay me the accuſtomed toll ; or hinders me from ſei- 
ſing the waif or eſtray, whereby it eſcapes or is carried 
out of my liberty: iu every cafe of this kind, all which 
it is impoſſible here to recite or ſuggeſt, there is an inju- 
ry done to the legal oer; his property is damnified ; 
and the profits ariſing from ſuch his franchiſe are dimi- 
niſhed, To remedy which, as the law has given no other 


Finch, L, 187, 
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writ, he is therefore entitled to ſue for damages by a 
ſpecial action on the caſe : or, in caſe of toll, may take 
a diſtreſs if he pleaſes v. 4. 
II. The diſturbance of common comes next to be conſi- 

dered; where any act is done, by which the right of 
another to his common is incommoded or diminiſhed, 

This may happen, in the firſt place, where one who 
hath no right of common, puts his cattle into the land; 
and thereby robs the cattle of the commoners of their 
reſpectiye ſhares of the paſture. , Or if one, who hath a 
_ of common, puts in cattle which are not common- 
able, as hogs and goats; which amounts to the ſame in- 
convenience. But the lord of the ſoil may (by cuſtom 
or preſcription, but not without) put a ſtranger's cattle 

into the common © ; and alſo, by a like preſcription for 
common appurtenant, cattle that are not commonable 
may be pur into the common 4. The lord alſo of the 
ſoil may juſtify making burrows therein, and putting in 

rabbets, ſo as they do not enereaſe to ſo large a number 

as totally to. deſtroy the common *, But in general, in 


caſe the beaſts of a ſtranger, or the uncommonable cattle 


of a commoner, be found upon the land, the lord or 
any of the commoners may diſtrain them damage-fea-, 
ſant f: or the commoner may bring an action on the 
caſe. to recover damages, provided the injury dons be 
any thing conſiderable: ſo that he may lay his action 
with a per quod, or allege that thereby he was deprived 
of his common. But for a trivial treſpaſs the common- 
er has no action.; but the lord of the foil only, for the 
entry and treſpaſs committed 8, . 
Another diſturbance of common is by ſurc ſiar ging it; 
or putting more cattle therein than the paſture and her- 
bage will ſuſtain, or the party hath a right to do. In 
this caſe he that ſureharges does an injury to the reſt of 
the owners, by depriving them of their reſpective por- 
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tions, or at leaſt contracting them into a ſmaller com- 
paſs. This injury by ſurcharging can properly ſpeaking 
only happen, where the common is appendant or appurte- 
nant h, and of courſe limitable by law; or where, when 
in groſs, it is expreſsly limited and certain: for where 
a man hath common in groſs, ſuns nombre or without 
int, he cannot be a furcharger. However, even where 
a man is ſaid to have common without ftint, ſtil] there 
muſt be left ſufficient for the lord's own beaſts i : for the 
law will not ſuppofe that, at the original grant of the 
common, the lord meant to exclude himſelf. 

The uſual remedies, for ſurcharging the common, 
are either by diſtreining ſo many of the beaſts as are 
above the number allowed, or elſe by an action of treſ- 
paſs ; both which may be had by the lord: or laſtly, by 
a ſpecial action on the caſe for damages; in which any 
commoner may be plaintiff *, But the antient and moſt 
effectual method of proceeding is by writ of admeaſure- 
ment of paſture. This lies, either where a common ap- 
purtenant or in groſs is certain as to number, or where a 
man has common appendant or appurtenant to his land, 
the quantity of which eominon has never yet been aſcer- 
tained. In either of theſe caſes, as well the lord, as 
any of the commoners, is entitled to this writ of ad- 
meafurement ; which is one of thoſe writs, that are cal- 
Jed vicontiell, being directed to the ſheriff, (vice comiti) 
and not to be returned to any ſuperior court, till finally 
executed by him. lt recites a complaint, that the de- 
fendant hath ſurcharged, ſuperonerawvit, the common: 
and therefore commands the ſheriff to admeaſure and 
apportion it; that the defendant may not have more than 
belongs to him, and that the plaintiff may have his right- 

ful ſhare. And upon this ſuit all the commoners ſhall 
be admeaſured, as well thoſe who have not, as thoſe 
who have, ſurcharged the common ; as well the plain- 
tiff, as the defendant ®, The execution of this writ 
muſt be by a jury of twelve inen, who are upon their 


> See book II. ch. 3. 1 2 Inft, 369. Finch. L. 414. 
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oaths to aſcertain, under the ſuperintendence of the ſhe- 
riff, what and how many cattle each commoner is en- 
titled to feed. And the rule for this admeaſurement is 
generally underſtood to be, that the commoner ſhall not 
turn more cattle upon the common, than are ſufficient 
to manure and ſtock the land to which his right of com- 
mon is annexed ; or, as our antient law expreſſed it, 
ſuch cattle only as are levant-and couchant upon his te- 
nement n: which being a thing uncertain before ad- 
meafurement, has frequently, though erroneouſly oe- 
caſioned this nnmeaſured right of common to be called 
a common without flint or ſans nombre n; a thing which, 
though poſſible in law, does in fad very rarely exiſt. 
If, after the admeaſurement has thus aſcertained che 
right, the ſame defendant ſurcharges the common again, 
the plaintiff may have a writ of ſecond ſurcharge, de ſe- 
eunda ſuperoneratione, which is given by the ſtature Weſtm. 
2. 13 Edw. I. c. 8. and thereby the ſheriff is directed to 
inquire by a jury, whether the defendant has in fact 
again ſurcharged the common contrary, to the tenor of 
the laſt admeafarement : and if he has, he ſhall then 
forfeit to the king the ſupernumerary cattle put in, and 
alſo ſhall pay damages to the plaintiff ®, This proceſs 
ſeems highly equitable : for the firſt offence. is held to be. 
committed through mere inad vertence; and therefore: 
there are no damages or forfeiture on the firſt writ, 
which was only to aſcertain the right which was diſput-. 
ed: but the ſecond offence is a wilful contempt and in- 
juſtice; and therefore punithed very properly with not z 
only damages, but alſo forfeiture. And herein the right, 
bog once ſettled, is never again diſputed ; but only. 
the fact is tried, whether there be any ſecond ſurcharge 
or no: which gives this neglected proceeding a great ad- 
vantage over the madery method, by action on the caſe, 
wherein the quantum of common belonging to the defen- 
dant muſt be proved upon every freſh trial, for every 
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There is yet another diſturbance of -common, when 
the owner of the land, or other perſon, ſo encloſes or 
otherwiſe obſtructs it, that the commoner is precluded 
from enjoying the benefit, to which he is by law intitled, 
This may be done, either by ereCting fences, or by driv- 
ing the cattle off the land, or by ploughing up the ſoil 
of the common 2. Or it may be done by erecting a 
warren therein, and ſtocking it with rabbets in ſuch 
quantities, that they devour the whole herbage, and 
thereby deſtroy the common. For in ſuch caſe, though 
the commoner may not-deſtroy the rabbets, yet the law 
looks upon this as an injurious diſturbance of his right, 
and has given him his remedy by action againſt the on- 

er . This kind of diſturbance does indeed amount to a 
diſſeiſin, and if the commoner chuſes to conſider it in 
that light, the law has given him an aſſiſe of novel diſ- 
ſaiſin, againſt the lord, to recover the poſſeſſion of his 
common. Or it has given a writ of quod permittat, 
againſt any ſtranger, as well as the owner of the land, 
in caſe of ſuch a diſturbance to the plaintiff as amounts 
to a total deprivation of his common; whereby the de- 
fendant ſhall be compelled to permit the plaintiff to en- 
joy his common as he ought t. But if the commoner does 
not chuſe to bring a real action to recover ſeiſin, or to 
try the right, he may (which is the eaſier and more uſual 
way) bring an action on the caſe for his damages, 
inſtead of an aſſiſe or a quod permittat u. | 
There are caſes indeed, in. which the lord may en- 
cloſe and abridge the common; for which, as they are 
no injury to any one, ſo no one is entitled to any remedy, 
For it is provided by the ſtatute of Merton, 20 Hen. III. 
c. 4. that the lord may approve, that is, encloſe and con- 
vert to the uſes of huſbandry, (which is a melioration or 
approvement) any waſte grounds, woods, or paſtures, in 
which his tenants have common appendant to their eſ- 
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tates ; provided he leaves ſufficient common to. his te- 
nants, according to the proportion of their land. And 
this is extremely reaſonable . for-it would be very hard 
if the lord, whoſe anceſtors granted out theſe eſtates to 
which the commons are appendant, ſhould be preclud- 
ed from making what ad vantage he can of the reſt of his 
' manor ;, provided ſuch advantage and improvement be. 
no way, derogatory from the former grants. The ſta- 
tute Weſtm. 2. 1.3, Edw. I. c. 46. extends this liberty 
of approving, in like manner, againſt all others that 
have common appurtenant, or in groſs, as well as againſt 
the tenants of the lord, who have their common appen- 
dant; and farther enacts that no aſſiſe of novel difſeifin, - 
for common, ſhall lie againſt a lord for ereQing on the 
common any. windmill, ſheephouſe, or other neceſſary 
buildings therein ſpecified : which, fir Edward Coke 
ſays”, are only put as examples; and that any other 
neceſſary improvements may be made by the lord, though 
in reality they abridge the common, and make it- leſs 
ſufficient for the commoners. And laſtly by ſtatute 29, 
Geo. II. c. 36. and 31 Geo. II. c. 41. it is particularly 
enacted, that any lords of waſtes and commons, with the 
conſent of the major part, in number and value, of the, 
commoners, may incloſe any part thereof, for the growth. 
of timber and underwood. 8 

III. The third ſpecies of diſturbance, that of ways, 
is very ſimilar in its nature to the laſt: it principally 
happening when a perſon, who hath a right to a way 
over another's grounds, by grant or preſcription, is ob- 
ſtructed by incloſures, or other obſtacles, or by plough- 
ing acroſs it; by which means he cannot enjoy his right 
of way, or at leaſt not in ſo commodious.a_ manner as he 
might have done, If this be a way annexed to his eſ-. 
tate, and the obſtruction is made by the tenant of the 
land, this brings it to another ſpecies of injury ; for it is 
then a nuſance, for which an aſſiſe will lie, as mentioned 
in a former chapter *, But if the right of way, thus 
obſtructed by the tenant, be only in groſs, (that is, an- 
nexed to a man's perſon and unconneQted with any lands 
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or tenements) or if the obſtruction of a way belonging to 
an houſe or land is made by a ſtranger, it is — in 
either caſe merely a diſturbance : for the obſtructon of 
a way in groſs is no detriment to any lands or tenements, 
and b does not fall under the legal notion of a 
nuſance, which muſt be laid, ad nocumentum liberi tene- 
menti y; and the obſtruction of it by a ſtranger can ne- 
ver tend to put the right of way in diſpute : the remedy 
therefore for theſe * is not by aſſiſe or any real 
action, but by the univerſal remedy of action on the 
caſe to recover damages. 55 5 | 
IV. The fourth ſpecies of diſturbance is that of diſ- 
turbance of tenure, or breaking that connexion, which 
ſubſiſts between the lord and his tenant, and to which- 
the lord pays ſo high a regard, that it will not ſuffer it · 
to be wantonly diſſolved by the act of a third perſon. 
To have an eſtate well tenanted is an advantage that 
every landlord muſt be very ſenſible of; and therefore 
the driving away of a tenant from off his eſtate is an in- 

jury of no ſmall conſequence. So that if there be a te- 
nant at will of any lands or tenements, and a ſtranger 
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either by menaces and threats, or by unlawful diſtreſſes, 


or by fraud and circumvention, or other means, contrives 
to drive him away, or inveigle him to leave his tenancy, 

this the law very juſtly conſtrues to be a wrong and in- 
jury to the lord a, and gives him a reparation in damages 
againſt the offender by a ſpecial action on the caſe. 

V. The fifth and laſt ſpecies of diſturbance, but by 
far the moſt conſiderable, is that of diſturbance of pa- 
trronage ; which is an hindrance or obſtruction of a patron 
to preſent his elerk to a benefice. | | 

This injury was diſtinguiſhed at common hw from 


another ſpecies of injury, called ꝝſurpation; which is an 
abſolute ouſter, or diſpoſſeſſion of the patron, and happens 


when a ſtranger, that hath no right, preſenteth a clerk, and 


Y F. N. B. 183. 2 Hal. Anal, e. 40. 1 Roll. 
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he is thereupon admitted and inſtituted o. In which 
caſe, of uſurpation, the patron Joſt by the common law 
not only his turn of preſenting pro fac vice, but alſo the 
abſolute and perpetual inheritance of the advowſon, ſo 
that he could not preſent again upon the next avoidance, 
unleſs in the mean time he recovered his right by a real 
action, vir. a writ of right of advowfon ©, The reafon 

you for his loſing the preſent turn, and not ejecting 
the uſurper's clerk, was, that the final intent of the law 
in creating this ſpecies of property being to have a fit 
perſon to celebrate divine fervice, it preferred the peace 
of the church (provided a clerk were once admitted and 
inſtituted) to the right of any patron whatever. And 
the patron alſo loſt the inheritance of his advowſon, un- 
leſs he recovered it in a writ of right, becauſe by ſuch 
uſurpation he was put out of poſſeſſion of his advowſon, 
as much as when by actual entry and ouſter he is diſ- 
ſeiſed of lands or houſes ; ſince the only poſſeſſion, of 
which an advowſon is capable, is by actual preſentation 
and admiſſion of one's clerk. As therefore, when the 
clerk was once inſtituted (except in the caſe of the king, 
where he muſt alſo be inducted ) the church became 
abſolutely. full; ſo the uſurper by ſuch penalty, ariſ- 
ing from his own preſentation, became in fact /eiſed of 


he advowſon ; which ſeiſin it was impoſſible for the 


true patron to remove by any poſſeſſory action, or other 
means, during the plenarty or fullneſs ef the church; 
and when it became void afreſh, he could not then pre- 
ſent, fince another had the right of poſſeſſion. The only 
remedy therefore, which the patron had left, was to 
try the mere right in a writ of rig/t of advowſon ;' 
which is a peculiar writ of right, framed for this ſpecial 
purpoſe, but in every other refpeQ correſponding with 
other writs of right“: and if a man recovered therein, 
he regained the poſſeſſion of his advowſon and was en- 
titled to preſent at the next avoidancef. But in order 
to ſuch recovery he muſt allege a preſentation in himſelf 
or ſome of his anceſtors, which proves him or them to 
have been. once in poſſeſſion ; for, as a grant of the ad- 
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vowſon, during the fullneſs of the church, conveys no 
manner of poſſeſſion for the preſent, therefore a purcha- 
for, until he hath preſented, hath no actual ſeiſin 
whereon to ground a writ of rights, Thus ſtood the 
common law. 555 . 

But biſhops, in antient times, either by careleſſneſs 
or colluſion, frequently inſtituting clerks upon the pre · 
ſentation of uſurpers, and thereby defrauding the real 
patrons of their right of poſſeſſion, it was in ſubſtance. 
enacted by ſtatute Weſtm, 2. 13 Edw. I. c. 5.4. 2. 
that if a poſſeſſory action be brought within ſix months 
after the avoidance, the patron ſhall (notwithſtanding 

ſuch uſurpation and inſtitution) recover that very pre- 
ſentation 3, which gives back to him the ſeiſin of the 

ad vowſon. Yet ſtill, if the true patron omitted to bring 
his action within ſix months, the ſeiſin was gained by the 
uſurper, and the patron to recover it was driven to the 
long and hazardous proceſs of a writ of right, To 
remedy which it was farther enacted by ſtatute 7 Ann. 

c. 18, that no uſurpation ſhall diſplace the eſtate or in- 
tereſt of the patron, or turn it to a mere right ; but 

that the true patron may preſent upon the next avoidance, 

as if no ſuch. uſurpation had happened. So that the 
title of uſurpation is now much narrowed, and the law 
ſtands upon this reaſonable foundation: that if a ſtran- 
ger uſurps my preſentation, and I do not purſue my 
right within fix months, 1 ſhall loſe that turn without 
remedy, for the peace of the church, and as a puniſh- 
ment for my own negligence ; bur that turn is the only 
one I ſhall loſe thereby. Uſurpation now gains no right 
to the uſurper, with regard to any future avoidance, 
but only to the preſent vacancy : it cannot indeed be 
| remedied; after ſix months are paſt ; but, during thoſe. 
 - fix months, it is only a ſpecies of diſturbance. 5 
= Diſturbers of a right of advowſon may therefore be 
| theſe three perſons ; the pſeudo - patron, his clerk, and 
| 


the ordinary: the pretended patron, by preſenting to a 
church to. which he bas no right, and thereby making 
ig litigious or diſputable ; the clerk, by demanding or 


i 2 Inſt, 357. 
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obtaining inſtitution, which tends to and promotes the 
ſame inconvenience; and the ordinary, by refuſing to 
admit the real patron's clerk, or admitting the clerk of: 
the pretender.. Theſe diſturbances are vexatious and 
injurious to him who bath the right: and therefore, if 
he be not wanting to himſelf, the law (befides the wrir 
of rig/t of advowſen, which is a final and "concluſive 
_ remedy) hath given him two inferior poſſeſſory actions 
for his relief; an aſſiſe of darrein preſentment and a writ 
of quare impedit ; in which the patron is always the 
plaintiff, and not the clerk. For the law ſuppoſes the 
injury to be offered to him only, by obſtructing or re- 
fuſing the admiſſion of his nominee; and not to the 
clerk; who hath no right in him till inſtitution, and of 
courſe can ſuffer no injury. Ft, 1 K bre 

1. An aſſiſe of darrein preſentment, or laſt preſenta- 
tion, lies when a man, or his anceſtors, under whom he 
claims, have preſented a clerk to a benefice, who is: in- 
ſtituted; and afterwards upon the next avoidance a ftram 
ger preſents a clerk, and thereby diſturbs him that is the 
real patron. In which caſe the patron ſhall have this 
writ h directed to the ſheriff to ſummon an aſſiſe or 
jury, to inquire who was the laſt patron that preſented 
to the church now vacant, of which the plaintiff com- 
plains that he is deforced by the defendant: and ac- 
cording as the aſſiſe deter mines that queſtion, a writ ſhall 
iſſue to the biſhop; to. inftitute the clerk of that patron, 
in whoſe favour the determination is made, and alſo to 
give damages, in purſuance of ſtatute Weſtm. 2. 13 
Edw. I. e. 5. This queſtion, it is to be obſerved, was, 
before the ſtatute 7 Ann. beſore- mentioned, entirely 
concluſive, as between the patron or his heirs and a 
ſtranger : for, till then, the full poſſeſſion of the advow- 
fon was in him who preſented laſt and his heirs : unleſs, 
ſinee that preſentation, the clerk had been evicted within 
fx months, or the rightful] patron had recovered the 
advowſon in a writ of right ; which is a title ſuperior 
to all others. But that ſtatute having given a right to 
any perſon to bring a quare impedit, and to recover (if 


_ * F. N. B. 31. 


- pron A — — — — 


246 PRA IVAA Boox III. 


his title be good) notwithſtanding the laſt preſentation, 
by whomſoever made; aſſiſes of darrein preſentment, 
now not being in any wiſe concluſive,” have been totally 


diſuſed, as indeed they began to be before; a quare 


impedit being a more general, and therefore a more 
uſual action. For the aſſiſe of darrein preſentment lies 
only where a man has an advowſon by deſcent from his 
anceſtors; but the writ of quare impedit is equally re- 
medial whether a man claims title by deſcent or by 
purchaſe i. | | | | 

2. I proceed therefore, ſecondly, to inquire into the 
nature * of a writ of quare impedit, now the only action 
uſed in caſe of the diſturbance of patronage : and ſhall 
firſt premiſe the uſual proceedings previous to the bring- 
ing of the writ, | 

Upon the vacancy of a living the patron, -we know, 
is bound to preſent within fix calendar months, other- 


_ wiſe it will lapſe to the biſhop. But if the preſentation 


be made within that tine, the biſhop is bound to admit. 
and inſtitute the clerk, if found ſufficient n; unleſs the 
church be full, or there be notice of any litigation. 
For if any oppoſition be intended, it is uſual for each 

rty to enter a caveat with the biſhop, to prevent his 
inſtitution of his antagoniſts clerk. An iuſtitution af- 
ter a caveat entered is void by the eccleſiaſtical law; 
but this the temporal courts pay no regard to, and look 
upon a caveat as a mere nullity . But if two preſen- 
tations be offered to the biſhop upon the ſame avoidance, 


the church is then ſaid to become litigiaus; and, if no- 


thing farther be done, the biſhop may ſuſpend the ad- 

miſſion of either, and ſuffer a lapſe to incur, Yet if 
the patron or clerk or either fide requeſt him to award a: 
jus patronatus, he is bound to do it. A jus patronatus: 
is a commiſſion from the biſhop, directed uſually to his. 
chancellor and others of competent learning: who are- 
to ſummon a jury of ſix clergymen and fix laymen, te, 


i 2 Inſt, 355. = See book I. ch, 1 1. 
* See Boſwell's caſe, 6 Rep, 48. 1 Burn, 207, 
i See book II. ch. 18. 21 Roll, Rep, 191% 
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inquire into and examine who is the rightful patron? 7; 
and if, upon ſuch inquiry made and certificate thereof 
returned by the commiſſioners, he admits. and inſtitutes 
the clerk of that patron whom they return as the true 
one, the biſhop ſecures himſelf at all events from being 


a diflurber, whatever proceedings may be bad after- 


| wards in the temporal courts, 1 86 wth 
The clerk refuſed by the biſhop may alſo have a re- 
medy againſt him in the ſpiritual court, denominated a 
duplex querela 4 : which is a complaint in the nature of 
an appeal from the ordinary to his next immediate ſupe- 
rior; as from a biſhop. to the archbiſhop, or from an 
_ archbiſhop. to the delegates: and if the ſuperior court 
Idjudges the cauſe of refuſal to be inſufficient, it will 
- Thus far matters may go on in the mere eccleſiaſtical 
- courſe ; but in conteſted preſentations they ſeldom go ſo 
far: far, upon the firſt delay or refuſal of the biſhop to 
admit his clerk, the patron uſually. brings his writ. of 
quare  impedit againſt the biſhop, for the temporal injury 
done to his property, in diſturbing him in his preſenta» . 
tion. And, if the delay ariſes — the biſhop alone, 

as upon pretence of incapacity, or the like, then he 
only is named in the writ ; but if there be another pre · 
ſentation ſet up, then the pretended patron and his a war 
are alſo joined in the action; or it may be brought 
againſt the patron and clerk, leaving out the biſhop 
or againſt the patron only, Bur it is moſt adviſeable to 
bring it Ne all three; for if the biſhop be left out, 
and the ſuit be not determined till the fix months are 
| paſt, the biſhop is entitled to preſent by lapſe ; for he 
is not party to the ſuit : but, if he be named, no 
lapſe can poſſibly accrue til] the right is determined, 
If the patron be left out, and the writ be brought only 
againſt the biſhop and the clerk, the ſuit is of no effect, 
and the writ ſhall abate* ; for the right of the patron 
is the princial queſtion in the cauſe*, If the clerk be. 


7 1 Burn. 16, 17. Hob. 6, 
id. 113. | _ . 07 Rep. 25. 
*Cio. Jac. 931 | 
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left out, and has received inftitutien before the action 
brought (as is ſometimes the caſe) the patron by this 
ſtir may recover his right of patronage,” but not the 
preſent turn; for he cannot have judgment to remove 
the clerk, until he be made a defendant, and party to 
the fuit, to hear what he can allege againſt it. For 
which reaſon it is the ſafer way to inſert all three in the 
writ. . 55 Ss 
The writ of ꝙuare impedit u commands the diſturbers, 
the biſhop, the pleudo-patron, and his clerk, to permit 
the plaintiff to preſent a proper perſon (without ſpecifys 
ing the particular clerk) to ſuch a vacant church, kieh 
pertains to his patronage; and which the deſendants, as 
he alleges; do obſtruct; and unleſs they ſo do, then that 
they appear in court to ſlie the reaſon hy they hin- 
der him. | 7 a 
Immediately on the ſuing out of the guare impedit, 
if the plaintiff ſuſpects that 'the-biſhop will admit the 
defendant's or any other elerk, pending the ſuit,” he 
may have a prohibitory writ, called a ne \admittas ; 
which recites the contention begun in the [king's | courts, 
and forbids the biſliop to admit any clerk whatſoever ' 
till ſuch contention be determined. And if the biſhop 
doth, after the receipt of this writ, admit any perſon, 
even though the patron's right may have been found in a 
jure patronatus, then the plaintiff, after be has obta in- 
ed judgment in the quare impedit, may remove the in- 
cumbent, if the elerk of a ſtranger, by writ of ſcire 
facias x and ſhall have a ſpecial action againſt the bi- 
ſhop, called a quare inctmbravit ; to recover the pre- 
ſentation, and alſo ſati, faction in damages for the injury 
done him by incumb#ing the church with a clerk, pend- 
ing the ſuit, and after the ne admiltas-received v. But 
if the biſhop has incumbered the church by inſtituting 
the clerk, before the ne admittas iſſued, no quare incum- 
bravit lies; for the biſhop hath no legal notice, till the 
writ of ne admittas is ſerved upon him. The patron 


F. N. B. 32. | * 2 Sid. 94. 
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is therefore leſt to his quare impedit merely z, which, 
as was before obferved, now hes (ſince the ſtatute of 
Weſtm. 2.) as well upon à recent uſurpation within 
fix months paſt, as upon a diſturbance without any uſur- 
pation had. e eee 215 fol 

In the proceedings upon _ impedit, the plain- 
tiff muſt ſer out his title at length, and prove at leaſt 
one preſentation in himſelf, his anceſtors, or thoſe un- 
der whom he claims; for he muſt recover by the 
ſtrength of his own right, and not by the weakneſs'of 
the defendant's and he muſt alſo ſhe a diſturbanee 
before the action brought. Upon this the biſhop and 
the clerk uſually diſclaim all title: fave only, thę one 
as ordinary, to admit and inſtitute ; and the as 
preſentee of the patron, who is left to defend his own 

right. And, upon failure of the plaintiff in making out 
his own title, the defendant is put upon the proof of 
his, in order to obtain judgment for himſelf, if need- 
ful. But if the right be found for the plaintiff, on the 
trial, three farther points are alſo to be inquired: 1. 

If the church be full ; and, if full, then of whoſe pre- 
ſentation: for if it be of the defendant's preſentation, 
then the clerk is removeable by writ brought in due 
time. 2. Of what value the living is: and this in or- 
der to aſſeſs the damages which are directed to be gi- 

ven by the ſtatute of Weſtm. 2. 3. In caſe of — 
narty upon an uſurpation, whether fix calendar * months 
have paſſed between the avoidance and the time of 
bringing the action: for then it would not be within 
the . — which permits an uſurpation to be deveſted 
by a guare impedit, brought infra tempus ſemefire, So 
that plenarty is ſtill a ſufficient bar in an action of gue- 
re impedit, brought above fix months after the vacancy 
happens ; as it was univerſally by the common law 
however early the action was commenced, 1 bs 
If it be found that the plaintiff hath the right, and 
hath commenced his action in due time, then he ſhall 


_ ® Vaugh. 7, 8. b 2 Inſt, 31. | 
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have judgment to-recover the preſentation ; and, if 
the ehurch be full by inſtitution of any clerk, to remove 
him: unleſs it were filled pendente lite by lapſe to the 
ordinary, he not being party to the ſuit; in which caſe 
the plaintiff loſes his preſentation pro hac vice but ſhall 
recover two years full value of the church from the 
defendant the pretended patron, as a ſatisfaction for the 
turn loft by his diſturbance : or, in caſe of inſolvency, 
the defendant ſhall be impriſoned for two years ©. But 
if the church remains ſtill void at the end of the ſuit, 
then whichever party the preſentation is found to belong 
to, whether plaintiff or - defendant, ſhall have a writ 
directed to the biſhop ad admittendum clericum d, re- 
citing the judgment of the court, and ordering him to 
admit and inſtitute the clerk of the prevailing party; 
and, if upon this order he does not admit him, the 
patron may ſue the biſhop in a writ of quare non admi - 
fit ©, and recover ample ſatisfaction in damages. | 
_- Beſides theſe poſſeſſory actions, there may be alſo ' 
had (as hath before been incidentally mentioned) a 
writ of rig/t of advowſon, which reſembles other writs 
of right : the only diſtinguiſhing advantage now at- 
| tending it, being, that it is more concluſive than a guare 
Ts impedit ; ſince to an action of quare impedit a recovery 
| bad ina writ of right may be pleaded in bar. * 
There is no limitation with regard to the time with- 
| in which any actions touching advowſons are to be 
1 brought; at leaſt none later than the times of Richard 
I. and Henry III: for by ſtatute: Mar. ſt. 2. c. 5. 
[ 


the ſtatute of limitations, 32 Hen. VIII. c. 2. is de- 
clared not to extend to any writ of right of advowſon, 
 quare impedit, or aſſiſe of darrein preſentment, or jus 
patronatus. And this upon very good reaſon : becauſe 
it may very eaſily happen that the title to an advowſon 
may not come in queſtion, nor the right have op- 
 - - portunity to be tried, within ſixty years; which 
4 is the longeſt period of limitation aſſigned by the 
ſtatute of Henry VIII. For fir Edward Cokef tells 
us, that there was a parſon of one of his 


e Stat, Weſtn 4. 13 Edw. © Ibid. 47. 
„ | f x Inſt. 113. 
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Churches, that had been incumbent there above fiſt 

years; nor are inſtances wanting. wherein two ſucce 

ſive incumbents have continued for upwards of a hun- 
dred years . Had therefore the laſt of theſe incum- 
bents been the clerk of a uſurper, or had been preſented 
by lapſe, it would have been neceſſary and unavoidable 
for the patron, in caſe of a diſpute, to have recurred 


back above a century; in order to have ſhewn a clear 


title and ſeiſin by preſentation and admiſſion of the prior 
incumbent. But though, for theſe reaſons, a Imitation 
is highly improper with reſpect only to the length of 
time; yet, as the title of advowſons is, for want of 
ſome limitation, rendered more precarious than that 
of any other hereditament, (eſpecially fince the ſtatute 
of queen Anne hath allowed poſſeſſory actions to be 
brought upon any prior preſentation, however diſtant) 


it might not perhaps be amiſs if a limitation were eſta- 


bliſhed with reſpect to the number of avoidances ; or, 
rather, if a limitation were compounded of ee 
of time and the number of avoidances together: for 


inſtance, if no ſeiſin were admitted to be alleged in 


any of theſe writs of patronage, after ſixty years and 
three avoidances were paſt. ; 3 
In a writ of quare impedit, which is almoſt the only 
real action that remains in common uſe, and alſo in the 
aſſiſe of darrein preſentment, and writ of right, the pa- 
tron only, and not the clerk, is allowed to ſue the diſ- 
turber. But, by virtue of ſeveral acts of parliament ®, 
there is one ſpecies of preſentations, in which a remedy, 
to be ſued in the temporal courts, is put into the hands 
of the clerks preſented, as well as of the owners of the 
advowſon. | mean the preſentation to ſuch benefices, 
as belong to roman catholic patrons ; which, accordin 
to their 3 counties, are veſted in and ſecured to the 
two univerſities of this kingdom. And particularly 
by the ſtatute of 12 Ann. ſt. 2. c. 14. F. 4. 2 new me- 
thod of proceeding is provided; vs. that, beſides the 
writs of quare impedit, which the univerſities as patrons 


m Two ſucceſſive incumbents of the reQory of Chelsfield cum 
Farnborough in Kent, continued 101 years; of whom the for- 
mer was admitted in 1650, the latter in 1700, and died in 1757. 
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are entitled to bring, they, or their clerks, may be at 
liberty to file a bill in equity againſt any — * 6 
ſenting to ſuch livings, and diſturbing their right of pa- 
tronage, or his cefluy que truſt, or any other —. | 
whom they have cauſe to ſuſpect; in order to compel 
a diſcovery of any ſecrer truſts, for the benefit of pa- 
'piſts, in evaſion of thoſe laws whereby this right of ad- 
-vowlſon is veſted in thoſe learned bodies: and alſo (by 
the ſtatute 11 Geo, II. c. 17.) to compel a diſcovery 
whether any grant or conveyance, ſaid to be made of 
ſuch advowſon, were made bona fide to a proteſtant 
purchaſor, for the benefit of proteſtants; and for a full 
conſideration ; without which requiſites every ſuch 
grant and conveyance of any advowſon or avoidance is 
abſolutely null and void. This is a particular law, and 
calculated for a particular purpoſe : but in no inſtance 
but this does the common law permit the clerk himſelf 
to interfere in recovering a preſentation, of which he 
is afterwards to have the advantage. For beſides that 
he has (as was before obſerved) no temporal right in 
him till after inſtitution and induction; and as he 
therefore can ſuffer no wrong, is conſequently entitled 
to no remedy ; this excluſion of the clerk from being 
plaintiff ſeems alſo to ariſe from the very great honour 
and regard which the law pays to his ſacred function. 
For it looks upon the cure of ſouls as too arduous and 
important a taſk to be eagerly ſought for by any ſerious 
clergyman ; and therefore will not permit him to con- 
tend openly at law for a charge and truſt, which it pre- 
ſumes he undertakes with diffidence. 
But when the clerk is in full poſſeſſion of the bene- 
 fice, the law gives him the ſame poſſeſſory remedies to 
recover his glebe, his rents, his tithes, and other eccle- 
ſiaſtical dues, by writ of entry, aſſiſe, ejectment, debt, 
or treſpaſs, (as the caſe may happen) which it fur- 
niſhes to the owners of lay property. Yet he ſhall 
not have a writ of right, nor ſuch other ſimilar writs 
as are grounded upon the mere right ; becauſe he hath 
| Not in him the entire fee and right! : but he is entitled 
to a ſpecial remedy called a writ of juris utrum, 
which is ſometimes ſtiled the parſon's writ of right *, 


iF, N. B. 49. | 1 Booth, 221. 
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being the higheſt writ which he can have!. This lies 
for a parſon or a prebendary at common law, and for a 
vicar by ſtatute 14 Edw. III. e. 17. and is in the nature 
of an aſſiſe, to inquire whether the tenements in queſtion 
are ping. belonging to the church of the de- 
mandant, or elſe the lay ſee of the tenant a. And 
thereby the denrandant” may recover lands and  rene- 
ments, esel to the church, which were aliened by 


the predeceſſor; or of which he was diſſeiſed; or 


which were recovered a inſt him by verdict, confeſſion, 
or deſult, without praying in aid of the patron and or- 
dinary A or on E ny perſon has intruded ſince the 

predeceſſor s dea But ſince the reſtraining ſtatute of 
13 Eliz. c. 10. whereby the alienation of the predeceſ- 
ſor, or a recovery ſuffered by him of the lands of the 
church, is declared to be N void, this remedy 
is of very little uſe, unleſs where the parſon himſelf has 
been deforeed for mors than twenty years o; for the ſuc- 
ceſſor, at any competent time after his acceſſion to the 
benefice, _ enter, or e an Om 


1 f. N. B. 48. f. N. B. 48 
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"CHAPTER THE SEVENTEENTH. | 
or INJURIES yrOcEEDING FROM OR 

n * AFFECTING, ThE CROWN. 


| AVING in the nine preceding chapters conſi- 
dered the injuries, or private wrongs, that m 
be offered by one ſubject to another, all of which are 
redreſſed by the command and authority of the king, 
ſignified by his original writs returnable in his ſeveral 
courts of juſtice, - which thence derive a juriſdiction of 
examining and determining the complaint; I proceed 
now to inquire into the mode of redreſſing thoſe injuries 
to which the crown itſelf is a party: which injuries 
are either where the crown is the aggreſſor, and which 
therefore cannot without a ſoleciſm admit of the ſame 
kind of remedy=; or elſe is the ſufferer, and which 
then are uſually remedied by peculiar forms of proceſs, 
appropriated to the royal prerogative. In treating 
therefore of theſe, we will confider firſt, the manner of 
redreſſing thoſe wrongs or injuries which a ſubject may 
ſuffer from the crown, and then of redreſſing thoſe which 
the crown may receive from a ſubject. { 

I. That the king can do no wrong, is a neceſſary and 
fundamental principle of the Engliſh conſtitution: 
meaning only, as has formerly been obſerved », that, in 
the firſt place, whatſoever may be amiſs in the conduct 
of public affairs is not chargeable perſonally on the 

b * 


* Bro. Abr. t. petition, 12. f. b Book I. eh. 7. Pag. 243= 
prerogative, 2. 5 
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king ; nor is he, but his miniſters, accountable for it to 
the people: and, ſecondly, that the prerogative of the 
crown extends not to do any injury; for, being created 
for the benefit of the people, it cannot be exerted to 
their prejudice . Whenever therefore it. ene, 
by miſinformation or inad vertence, the crown hath been 
induced to invade the private rights of any if its ſub- 
Jets, though no action will lie againſt the ſovereign , 
(for who ſhall command the king ©?) yet the law fach 
furniſhed the ſubject with a decent and reſpeQfu] mode 
of removing that. invaſion, by informing the king of the 
true ſtate of the matter in diſpute: and, as it preſumes 
that to æ n of any injury and to redreſs it are inſeparable 
in the royal breaſt, it then iſſues as of courſe, in the 
king's own name, his orders to his judges to do juſtice 
to the party aggrieved, _ F | 

I Thediſtance between the ſovereign and his ſubjects is 
ſuch, that it rarely can happen that any per ſonal injury 
can immediately and directly proceed from the prince 
to any private man: and, as it can ſo ſeldom happen, 
the law in decency ſuppoſes that it never will or can 
happen at all; becauſe it feels itſelf incapable of fur- 


niſhing any adequate re. nedy, without infringing tlie 


Aignity and deſtroying the ſovereignty of the royal per- 
ſon, by ſerting up ſome ſuperior power with authority 
to call him to account. The inconyeniency therefore 
of a miſchief that is barely poſſible, is (as Mr. Locke 
has obſerved f) well recompenſed by the peace of the 
public and ſecurity of the government, in the perſon of 
the chief magiſtrate being Tet out of the reach of coer- 
cion. But injuries to the rights of property can ſcarcely 
be committed by the crown without the intervention of 
its afticers ;. for whom the law in matters of right en- 
tertains no reſpect or delicacy, but furniſhes various 
methods of detecting the errors or miſconduct of thoſe 
agents, by whom the king has been deceived, and in- 
duced to do a temporary injuſtice, i 25 


© Plowd. 487. | Finch. L. $4, 
+4 Jenkins. 2. 
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he conanon kxty methods of obtzining poefſeſflon vr 
reſtitution from He crown, vf either real or perſonul 
mow Are, 1. By genie ue dit, or petirion of rigbt, 
hich i fait to ode its original to king Edward the 
fifft's. 2. By nonſtrums de Muir, manife or plen 
ef right: both of which may be preferred or proſe- 
ited either in the chuncery briexchetuer®, * The for 
mer is of uſe, where the King is in full poſſeſſion of ar 
hereditaments or chattels, and the petitioner ſug | 
foch a right as controverts the title of the cn, 
grounded on facts diſrloſedd in the petition itfeff; in 
Which caſe he muſt be cureful to ſtare truly the whole 


Title of che crown, "otherwiſe the petirion ſhall abate! ; 


und then, upon this arfwer being endorſed or under- 


written by the king, ſoit droit fuit ul partie (let right be 


done to the party k) a commiſſion fhall iſſue to enquire 
of the truth bf this ſuggeſtion !?: aſter the return of 
which, the king's attorney is at ory io e in bar; 
and the merits ſhall be determined upon iſſue or demur- 
rer, as in ſuits between ſubject and fubject. Thus, if 
a diſſeiſor of lands, which ure holden of the (crown, 


_ "dies ſeiſed without any heir, whereby the king is prime 


Fucie entitled to the lands, and the poffeſſion is caſt on 


"him either by intſueſt f office, or by act of law with- 


out any office found ; now the Uiffeffer ſhall have remedy 


vy petition of right, ſuggeſting the title of the erown, 


aud his dwn fuperivr right before the diſſeiſm made u. 
But where the right of the party, as well as the right 
of the crown, appears upon record, there the patty 


fhall have non ffrans de Aroit, which is putting in a claim 


of right grounded on facts afready acknowleged and 
eſtabliſtied, and pray ing the 3 of the court, 
Whether upon thoſe facts the King or the ſubject hath 
"the right. As if, in the caſe before ſuppoſed, the 


Whole ſpecial matter is found by an inqueſt of office, 
fas well the diſſeiſin, as the dying without any heir) 


the party grie ved ſhall have monffruns de droit at the 
common law a. But as this ſeldom happens, and the 


x Bro. Abr. t. prerog. 2 Fitz, Skin. 608. Raft. Entr. 
WE 6 | 


Abr. t. error. 8. 461. 
>» Skin. 609. * Bro, Ar. t. petition, 20. 
Finch. L. 2 56. 4 Rep. 58. 5 


Stat, Tr. vil. 134. 4 Rep. 55, 
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remedy by getition was extremely tedious and expenfives 
that by monſſrant was. much enjarged and rendered al: 
uuaſt univerſal by ſeveral ſtatutes, particularly 36 Ed. 

Uh, c. 13. and 2 & 3 Edw. VI. c. 8, which alſo. allow 
inquiſgions of office ra. be traverſed or denied, wherever 
the right of a ſubject is concerned, except in a very few 
caſes". Theſe proceedings are had in the petty bag 
office in the court of chancery : and, it upon either of 
them the right be determined againſt the crown, the 
judgment is. quod manuz demini regis amyneariinrs of ty 

10 reftituatur pelenti, alva jure, domini. regis.” 3 48 | 

laſt clauſe is always added to. judgments againſt t 
king v, to hom uo laces is ever imputed, and whole = 
right (till ſong late ſtatutez a) was never defeated by any 

Mitation ar length. of time, And by ſugh, judgment 

crown is inſtantly out of p ſſeſſion ; lo that chere 

needs not the indecent interpaſition of his on officers to 
transfer the ſe iſin from the bing 95 party aggrieved 

II. The methods of redrefling. ſuch. igjuries as the 
eroum ma; recetve fram a ſubject are, 

1. By ſueh uſual common law achions, as are con- 
ſiſtent with the royal prerogative and dignity. As 
therefore the king, by reaſon of his legal: uhiquity, can- 
nat be diſſeĩſed or diſpoſſeſſed of any real property which 
is once veſted in him, he can maintain no. ation which 
ſuppoſes a diſpoſſeſpon of the plaintiff; Tuch ay an alfiſe 

or an ejectment : but he may bring a guare impedit , 
which always ſuppoſes the cawplainang. ta, be ſeiſed or 
poſſeſſed of the advgwſan: and he may proſecvrs this 
writ, like every other by him brought, as well in the 
king's bench ® as the common pleas, or r 
court he pleaſes, So too, he may bring. an action oi 
treſpaſs for taking away his goods; but ſuch aQjons are 

not uſual (though in ſtriQneſs Hg RE) for break- 
105 his cloſe, or other injury dene ypon. his ſojl or 7 
uv. It would be equally tedious and difpgult, tg 


— 
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«2 Inſt, 69g, Raſt. Entr. i F. N. B. 32 l 
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run through every minute diſtinction that might be 


| gleaned from our antient books with regard to this mat- 


ter; nor is it in any degree neceſſary, as much eaſier 
and more effeQual remedies are uſually obtained by ſuch 
prerogative modes of proceſs, as are peculiarly confined 


to the crown. 


2. Such is that of inguiſition or inqueſt of office * 
which is an inquiry made by the king's officer, his ſheriff, 


coroner, or eſcheator, wirtute officii, or by writ to them 


ſent for that purpoſe, or by commiſſioners ſpecially ap- 
pointed, concerning any matter that entitles the king to 
the poſſeſſion of lands or tenements, goods or chattels *. 


This is done by a jury of no determinate number; be- 


ing either twelve, or lefs, or more. As, to inquire, 
whether the king's tenant for life died ſeiſed, whereby 
the reverſion accrues to the king: whether A, who held 
immediately of the crown, died without heirs ; in which 
caſe the lands belong to the king by eſcheat : whether 


B be attainted of treaſon ; whereby his eſtate is forfeited 
ta the crown :; whether C, who has 


* 
n 


urchaſed lands; 

be an alien; which is another 'caufe of forfeiture : 
whether D be an idiot à nativitate ; and therefore, to- 
ther with his lands, appertains to the cuſtody of the 
kin : and other queſtions of like import, concerning 
both the circumſtances of the tenant, and the value or 
identity of the lands. Theſe inqueſts of office were 
more frequently in practice than at preſent, during the 
continuance of the military tenures amongſt us: When, 
upon the death of every one of the king's tenants, an in- 
queſt of office was held, called an inquifitio poſt mortem, to 


* 


inquire of what lands he died ſeiſed, who was his heir, 


and of what age, in order to entitle the king to his mar- 
riage, wardſhip, relief, primer. ſeiſin, or other advan- 


tages, as the circumſtances of the caſe might turn out. 
Jo ſuperimtend and regulate theſe inquiries the court of 
wards and liveries was inſtituted by ſtatute 32 Hen. VIII. 


c. 46. which was aLoliſhed at the reſtoration of king 


Charles the ſecond, together with the oppreſſive tenures 


upon which it was founded, 


= Finch, L. 323, 4, f. 
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With regard to other matters, the inqueſts of office 
ſtill remain in force, arid are taken upon pages occaſi - 
ons; being extended not only to lands, but al __ 
and chattels perſonal, as in the caſe of wreck, ure-' 
trove, and the like; and eſpecially 'as to forfeitures for 
offences. For every jury which tries a man for treaſon 
or felony, every coroner's inqueſt that ſits upon a felo'de 
fe, or one killed by chancemedley, is, not only with re- 
ard to chattels, but alſo as to real intereſts, in all re- 
fects an inqueſt of office: and if they find the treaſon 
or felony, or even the flight of the party accuſed, 
(though innocent) the king is thereupon, by virtue of 
this office found, entitled to have his forſeitures; and 
alſo, in the caſe of chance-medley, lie or his grantees 
are entitled to ſuch things by way of deodand, as have 
moved to the death of the party. r 
Ihbeſe inqueſts of office were deviſed by law, as an 
authentic means to give the king his right by ſolemn 
matter of record; without which he in general can nei- 
ther. take, nor part from any -· thing 7. For it is part of 
the liberties of England, and greatly for the ſafety of 
the ſubjeR; that the king may not enter upon or ſeiſe any 
man's poſſeſſions upon bare ſurmiſes without the inter- 
vention of a jury ». It is however particularly enacted 
by the ſtature 33 Hen. VIII. c. 20. that, in caſe: of at« 
tainder for high treaſon, the king ſhall have the forfei- 
ture inſtantly, without any inquiſition of office. And, 
as the king hath. (in general) no title at all to any pro- 
perty of this ſort before office found, therefore. by the 
ſtatute 18 Hen. VI. c. 6, it was enacted, that all letters 
patent or grants of lands and tenements beſore office 
found, or returned into the exchequer, ſhall be void. 
And, by the bill of rights at the revolution, 1 W. & M. 
ft, 2. c. 2. it is declared, that all grants and promiſes of 
fines and forfeitures of particular perſons before convic- 
tion (which is here the inqueſt of office) are illegal and 
void ; which indeed was the law of the land in the reign 
of Edward the third. | 


7 Finch. L. $2, Hob. 347. 
9 Gilb. hiſt. anch, 1 32. 5 2 Inſt. 48. 
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— real property, if an offer” be found 
it puts him in immediate poſſaſſiom, with- 
on th wable of a forma bentry, providec a fubje@ i in 
ca{s would have had ai right to enter; and the 
—— all the meſne or intermediate profits 
ſnoam the time that his tire accrued . As on 5 
kund, by the articuki. fupen' carta c, if ꝛhe king 's eſehea 
tar or ſheriff feiſe lands into the . eee hand withous 
eauſe, upon taking them our of the hand again, 
the party thall have the meſne profits to him. 
Ins order tu aroict the — eng the erown, acquired 
by the finding. of fuch office, the ſubje& may not only 
have his petition F right, which difeloſes new facts not 
feund- by the office, and his wonffrans de dyoit, which re- 
lies: on the fucts as found:;- but alſo he may (for the moſh 
part) ir 3 or deny the matter of fact itſelf, and put 
it in a c of trial by the common law proceſs of the 
onurt of ehancery ; yet ſtill, in ſome ſpeeial caſes, he 
bath na remedy Jeft but a mere petition of right 4. 
Theſe traverſes, as well as the the moufirans de druit, 
were greatly enlarged and regulated for the benefit of 
the ſubject, by the flatutes before · mentioned, and 
others . And in the traverfes thus given by ſtatute, 
which came in the place of the old pe ition of right, 
the party traverſing is conſidered as the plaintiff ; and 
muſt therefore make out his own title, as well i im- 
peach that of the erown, and then ſhall have Noon | 
quo ramus dini regis amoveantur, Os. 
3. Where the crown hath unadviſedly granted any 
thing by letters patent, which ought not to be granted d, 
or whore the PRAISE an act that amounts 


: bel l. 325) 326. Jo. III. c. 13. wh 7 
e 28 Rdwil. N. 3. c. 19. | dw. VI. c. 9. . 
Fiosh. L. 3243 4 b 
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ta à forfeiturę af the grant , the remedy. to repeal the 
patent is by wris of Hire facies in chancery i. This 
may be brought, either on the part of the king, in or- 
der x0, reſume. the thiog granted ; or, if the grant he 
injurians 0 4 ſubjeQ, the. king is bound of right to 
Permit bim, (upon his petitign). to uſe. his yoyal name 

for repealing the parent in a feire faciar*, And ſo ao, 
if, upgy office. untruly found for the king, he grants the 
land oyer to another, he who: is grieved thereby, and 
traverſes the ofbce itſelf, is entitled before iſſue joined 

to. a {ire facies againſt the patentbe, in order tp avoid 

c | a 


4. An information; on bebalf of the crowp, filed in 
the exchequer by the king's attorney general, is a me- 
thed of ſuit. for recovering money or other chartels, or 
fox obtaining kalen in dawages for any perſonal 
wrong m cammitted in the lands or other poſſeſſions of 
the craws.. It differs from an information filed in the 
court of king's bench, of which we ſhall treat in the 
nent beak, ; tha 4 is — 15 redreſs a bak 

__ wrang, * property ot the crown 15 atteck- 

ed; Hat is calculated to un ſome. pyblic kai, , 

or beinous miſdemeſnor in the defendapt, It F 
ed on go e but merely on the intimatiqn 
of the kings offcer the attorney general, who“ gives the 
court to underſtand and be informed of” the matter 
in queſtion : upon which the party is put to anſwer, 
and trial is had, as in ſuits. between ſubject and ſub- 
jeQ. The molt uſual informations are thoſe of jniry- 
Han and delt: intruſion; for any treipaſs committed on 
the lands af the crown *, as by entering thereon with- 
aut title, holdiug qver aſter à leaſe is determined, 
ras, the profits, cutting down timber, or the like; 
and au, upon any cuntrad for monies due to the king, 
or far any forſeiture due to the crown upon the bes 
of a penal flatute, This is moſt commonly uſed to re- 
cover forteitures one by tranſgreſling thoſe 


laws, which are enafted for the eſtabliſhment and 
» Dyer. 198. x i 69, 185. 8 

. 2.3 Lev, 220. 4 Inſt. 88. m Moor. 375. 
* 2 Ventr. 344. ® Crop, Jas. 212, 1 Lecons 


d bro. Abr. t. ſcire facias. 48. Savil. 49. 
M 3 | 


262 Parivartt _ Boox II. 


ſupport of the revenue : others, which regard mere mat- 
ters of police and public convenience, being uſually 
left to be inforced by common informers, in the gui 
tam informations or actions, of which we have former- 
1y ſpoken . But after the attorney general has inform- 
ed upon the breach of a penal law, no other informa» 
tion can be received 5, There is alſo an information 
in rem, when any goods are ſuppoſed to become the pro- 
perty of the crown, and no man appears to claim them, 
or to diſpute the title of the king. As antiently in the 
caſe of treaſure-trove, wrecks, waifs, and eſtrays, 
ſeiſed by the king's officer for his uſe. Upon ſuch ſei- 
ſure an information was uſually filed in the king's ex- 
a9 chequer, and thereupon a proclamation was made for 
1 the owner (if any) to come in and claim the effects; 
ts and at the ſame time there ifſued a commiſſion of ap- 
prai ſement to value the goods in the officer's hands: after 
wh the return of which, and a ſecond proclamation had, if 
WH no claimant appeared, the goods were ſuppoſed dere- 
if lict, and condemed to the uſe of the crown 4. And 
when, in later times, forfeitures of the goods themſelves, 
as well as perſonal penalties on the parties, were in- 
flicted by act of parliament for tranfgreſſions againſt the 
la vs of the cuſtoms and exciſe, the fame proceſs was 
adopted in order to fecure ſuch forfeited goods for the 
. public uſe, though the offender himſelf had efcaped 
17 the reach of juſtice. | | 

. 5. A writ of quo warrants 1s in the nature of a writ 
ef right for the king, againſt him who claims or uſurps 
any office, franchife, or liberty, to inquire by what 
arfthority he ſupports his claim, in order to determine 
the right *. It lies alſo in caſe of non-uſer or long ne- 
glect of a ſranchiſe, or miſ- uſer or abuſe of it; 

| 796 a writ commanding the defendant to ſhew by what 
warrant he exerciſes ſuch a franchife, having never had 
any grant of it, or having forfeited it by negle or 
abuſe. This was originally returnable before the king's 
juſtices at Weſtminſter *; but afterwards only 


„ Sec pag. 162. COT EQ Finch. L. 322. 2 Inſt. =. "my 
-  Allned. £62, - - Old Nat, Brev. fol, 10. 7 
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before the juſtices in eyre, by virtue of the ſtatute of 
quo warrants, 6 Edw. I. c. 1. and 18 Edw. I. ſt. 2. f 
but ſince thoſe juſtices have given place to the King's 
temporary commiſſioners of aſſiſe, the judges on the ſe- 
veral circuits, this branch of the ſtatutes hath loſt its ef- 
fect a; and writs of quo. 2warranto (if brought at all) 
muſt now be proſecuted and determined before the kings 
juſtices, at Weſtminſter,” And in caſe of judgment for 
the defendant, he ſhall have an allowance of his fran- 
chiſe ; but in caſe of judgment for the king,” for that 
the party is entitled to no ſuch franchiſe, or bath diſuſed 
or abuſed it, the franchiſe is either ſeiſed into the king's 
hands, to be granted out again to whomever he ſhall 
pleaſe ; or, if it be not ſuch. a franchiſe as may ſubſiſt 
in the hands of the crown, there is merely judgment of 
euſter, to turn out the party who uſurped it cx. 
The judgment on a writ of guo wwarranto (being in the 
nature of a.writ of right) is final and concluſive even 
againſt the crown x. Which, together with the lengtl 
of its proceſs, probably occaſioned that diſuſe into which 
it is now fallen, and introduced a more modern method 
of proſecution, by information filed in the court of king's 
bench by the attorney-general, in the nature of a writ 
of quo warrants; wherein the proceſs is ſpeedier, and 
the judgment not quite ſo deciſive, © This is properly a 
criminal method of proſecution, as well to puniſh rhe 
uſurper by a fine for the uſurpation of the franchiſe, as 
to ouſt him, or ſeiſe it for the crown: but hath long 
been applied to the mere purpoſes of tryingthe civil right, 
ſeiſing the franchiſe, or ouſting the wroagtul 'potſelii 4 
he fine being nominal only. FF 
During the violent proceedings that took place in the 
latter KG of the reign of king Charles the ſecond, it 
was among other things thought expedient tonew-model 
moſt of the corporation towns in the kingdom ; for which 


t 2 Inft. 498. Raſt. Ent. 540, 2c. 15 


» 2 Inſt, 493. 31 Sid. $6. 2 Show. 47. 


. * Cro. Jac. 259. 1 Snow. 12 Mod. 223. 
£5.44 e PL) T9805 


0 


264 


. warrants were brought 


3 F - fon is legally poſſeſſed. 


" PRIVarx. Book III. 
purpoſe many of thoſe bodies were perſuaded toſurren- 
der their charters, and informations in the nature of gito 
inſt others, upon a fuppofed, 

er frequently a real, forfeiture of their Franchiſe, by ne- 
lect or abuſe of them. And the conſequence was, that 
1. liberties af the moſt of them were leite into the hands 


of the king, who granted them freſh charters with fuch 
alterations as were thought expedient ; and, during their 


ſtate of anarchy, the crown named all their magiſtrates. 
This exertion of power, though perhaps in ſummo jure 
it was for the moſt part ſtrictly legal, gave a great and 
juſt alarm; the new modelling of all corporations being 
2 very large ſtride towards eſtabliſhing arbitrary power; 


and therefore it was thought neceſſary at the revolution 


to bridte this branch of the prerogative, at leaſt ſo far as 


regarded the e by ſtatute 2 W. & M. c. 8. 


which enaQts, that the franchiſes of the city of London 
ſhall never hereafter be ſeiſed or forej 
ſeiture or miſdemefnor whatſoever. „ 

This praceeding is however now applied to the deci- 
fion of | corporation difputes between party and party, 
without any intervention of the prerogative, by virtue 
the ſtatute g Ann. c. 20. which permits an information 
in the nature of guo warranto to be brought with leave of 
the court, at the relation of any perfon deſiring to pro- 
ſecute the ſame (who is then ſtiled the re/atar) againſt 
any perſon e intruding into, or unlawfully hold- 
ing any franchiſe or office in any city, borough, or town 
corperate z provides for its ſpeedy determination; and 
directs that, if the defendant be convicted, 1 of - 
ouſter (as well as a fine) may be given againſt him, and 
that the ,relator ſhail pay or receive coſts according to 
the event of the ſuit. | | 


udged for any for- 


6. The writ of mandamus? is alſo made by the ſame. 
ſtatute 9 Ann. c. 20. a moſt full and effeQua} remedy, 


in the firſt place, for refuſal of admiſſion where a per- 
ſon is entitled to an office or place in any ſuch corporati- 
on; and, ſecondly, for wrongfut removal, when a per- 


1 See pag. 110, 
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Thheſſ are injuries, for which thauth ved reſs forthe pare 
ty intereſted may be had by aſũſe, ar other means, yet 
as the franchiſes eoncern the public, and may affect the 


_ adminiſtration of juſtice, this prerogative writ allo iſſues 


from the court of king's bench; commandivg, upon 
good cauſe ſhewn to the court, the party camplaining 
to be admitted or reſtoved to his office. And the fig- 


tute requires, that a return be immediately wade to be 


firſt writ of mandamus; which return may be pleaded ta 
or traverſed by the preſecutor, and his antagoniſt may 
reply, take iſſue, or demur, and the ſame proceedings 
may be had, as if an action on the caſe had been brought, 


for making a falſe return: and, after judgment obtain» 
ed for the profecutor, he ſhall have a peremptory 


writ of ' mandamus to compel his admiſſion or reſtitution 3 
which latter (in caſe of an action) is effected by a writ of 


reſtirution . So that now the writ of 9randamus, in 


caſes within this ſtatute, is in the nature of an action: 


whereupon the party applying and ſucceeding may be en- 
| titled to coſts, in cafe it be the franchiſe. of a citizen, 
burgeſs, or freeman; and alſo, in general, a writ of 


error may be had thereupon ». - 


This writ of mandamus may alſo be iſſued, in purſu - 
ance of the ſtature 11 Geo. I. e 4. in cafes within che 


regular time no election ſhall be made of the mayor or 
other chief officer of any city, borough, or town carpos 
rate, or (being made) it ſhall afterwards become void ; 
requiring the electors to proceed to election, and proper 
courts to be held for admitting and ſwearing in the ma · 


giſtrates fo reſpeRively choſen. 
We have now gone through the whole circle of civil 


injuries, and the redreſs which the laws of England have 


 anxtoufly provided for each. In which the fiudent can 
not but obſerve, that the main diffieulty which atteads 
their difeuſſion arifes from their great variety, which is 


apt at our firſt acquaintance to breed a conſuñon of ideas, 


and a kind of diſtraQtion in the memory: a difficulty nat 


11 Rep. 79. 
® Stat, 12 0, III. C. 21. | 
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a little increaſed by the very immethodical arrangement, 
in which they are delivered to us by our antient writers, 
and the numerous terms of art in whick the language of 
our anceſtors has obſcured them. Terms of art there 
will unavoidably be in all ſciences ; the eaſy conception 
and thorough comprehenſion of which muſt depend upon 
frequent and familiar uſe : and the more ſubdivided any 
branch of ſcience is, the more terms muſt be uſed. to ex- 


preſs the nature of theſe ſeveral ſubdiviſions, and mark 


out with ſufficient preciſion the ideas they are meant to 
convey. But I truſt that this difficulty, however great 


ic may appear at firſt view, will ſhrink to nothing upon 


a nearer and more frequent approach ; and indeed be 
rather advantageous than of any diſſervice, by imprint- 
ing on the ſtudent's mind a clear and diſtin& notion of 
the nature of theſe ſeveral remedies. And, ſuch as it 
is, it ariſes principally from the excellence of our Eng- 
lith laws; which adapt their redreſs exactly to the cir- 
cumſtances of the injury, and do not furniſh one and the 
fame action for different wrongs, which are impoſſible to 
be brought within one and the ſame deſcription : where- 
by every man knows what ſatisfaction he is entitled to 
expect from the courts of juſtice, and as little as poſſible 
is left in the breaſt of the judges, whom the law-appoints 
to adminiſter, and not to preſcribe the remedy. And 
I may venture to affirm, that there is hardly a poſſible 


injury, that can be offered either to the perſon or pro- 


perty of another, for which the party injured may not 
find a remedial writ, conceived in ſuch terms as are pro- 
perly and ſingularly adapted to his own particular grie- 
Vance. ELIT $299) 4 

In the ſeveral perſonal actions which we have curſo- - 


rily explained, as debt, treſpaſs, detinue, action on 
the caſe, and the like, it is eaſy to obſerve how plain, 


perſpicuous, and ſimple the remedy is, as chalked out 
by the antient common law. In the methods preſcribed 
for the recovery of landed and other permanent property , 
as the right is more intricate, the feodal or rather Nor- 


man remedy by real actions is ſomewhat more complex 


and difficult, and attended with fome delays, And 
Gnce, in order to obviate thoſe difficulties, and retrench 
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thoſe delays, we have permitted the rights of real pro- 
perty to be drawn into queſtion in mixed or perſonal 
ſuits, we are (it muſt be owned) obliged to have recourſe 
to ſuch arbitrary fictions and expedients, that unleſs we 


had developed their principles, and traced out their 


progreſs and hiſtory, our preſent-ſyſtem_ of remedial ju- 
riſprudence (in reſpect of landed property) would appear 
the moſt intricate and unnatural that ever was adopted 
by a free and enlightened people. © 

But this intrjcacy of our legal proceſs will be found, 
when attentively conſidered, to be one of thoſe trouble- 
ſome, but not dangerous, evils which have their root in 
the frame of our conſtitution, and which therefore can 
never be cured, without hazarding every thing that is 
dear to us. In abſolute. governments, when new ar- 
rangements of property and a gradual change of manners 
have deſtroyed the original ideas, on which the laws 
were deviſed and eſtabliſned, the prince by his edict 
may promulge a new code, more ſuited to the preſent 


* 


emergencies. But when laws are to be framed by po- 


paular aſſemblies, even of the repreſentative kind, it is 
too Herculean a taſk to begin the work of legiſlation 
afreſh, and extract a new ſyſtem from the diſcordant 
opinions of more than five hundred counſellors: - A fin- 

le legiſlator or an enterprizing ſovereign, a Solon or 

ycurgus, a Juſtinian or a Frederick, may at any time 
form a conciſe, and perhaps an uniform, plan of juſtice : 
and evil betide that preſumptuous ſubject who queſtions 
its wiſdom or utility, But who, that is acquainted with 
the difficulty of new modelling any branch of our ſtatute 
laws (though relating but to roads or to pariſh ſettle- 


ments) will conceive it ever feaſible to alter any funda- 
mental point of the common law, with all its appenda- 


ges and conſequents, and ſet up another rule in its ſtead ? 
When therefore, by the gradual influence of foreign 
trade and domeſtic tranquillity, the ſpirit of our military 
tenures began to decay, and at length the whole firuc- 
ture was removed, the judges quickly perceived that the 
forms and delays of the old feodal actions (guarded with 


their ſeveral outworks of effoigns, vouchers, aid-prayers, 


and a hundred other formidable entrenchments) were 


268 Paivatrt Book I. 


il ſuited to that more ſlinple aud commercial. mode of 
property which fucceeded the former, and required 4 
more ſpeedy deciſion of night, to facilitate exchange and 
alienation. Yet they wiſely avaided ſoliching any great 
legiſlative reuolut ion in the old eſtabliſhed forms, which 
might have been productive of conſequences more dur 
merpus and extenſive than the moſt penetroting genius 
could foreſee ;. but left ihem at they were, 10 kaguith 
in obſcurity and oblivion, and ;endeavaured- by a 
ſeries of minute coatrivances ta accommodate fuch, per- 
fonal actions, as were then in uſe, to all the moi uſeful 
purpoſes of remedial juſtice ; and where, through the 
dread of innovation, they heſitated at going fo far. as per- 
haps: their good ſenſe would have pracoped them, they 
tek an opening, for the more liberal and enterpriging. 
| . who have ſate in our courts of equity, to ſhew 
them their error by ſupplying the onuſſions of che courts 
of law. Aud, ſince the new expedients have been re- 
| fined by the practice of more than a century, and are 
fuftciently known and underſtood, they in general an- 
ſwer the purpoſe of doing ſpeedy and ſubſtantial juſtice, 
much better than eould now be effected by any great 
fundamental alterations. The only diſiculty that at- 
tends them arifes from their fictions and eircumies: but, 
when once we have diſcovered the proper clew, that 
labyrinth is eaſily pervaded. Our ſyfiem of remedial 
taw reſembles au old Gothic caftle, erected in the days 
of chivalry, but fitted up for a modern iuha bitant. The 
moared ramparts, the embattled towers, and the tro- 
phied halls, are magnificent and venerable, but uſeleſs, 
and therefore neglected. The inferior apartments, now 
accommodated to daily uſe, are cheerful and commodi- 
— though their approaches may be winding and diſ- 

le. | 72 855 
n this part of or difquiſitions I howeyer thought it n 
duty to unfold, as far as intelligibly I cauld, the nature 
| _ ef theſe real actions, as well as of perſanal remedies. 
And this not only becaufe they are ſtill ia fares, ſtill the 
law of the land, though obſolete and difufed ; and may 
perhaps, in their turn, be hereafter with ſore neceflary 
correQtions called out again into common uſe ; but 
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alſo becauſe, as a ſenſible writer has well obſerved , 


 <. whoever conſiders how great a coherence there is be- 
« tween the ſeveral parts of the law, and how much the 
« reaſon of one cafe opens and depends upon that of 
another, will I preſume be far from thinking any of 
the old learning uſeleſs, which will ſo much canduce 
to the perfect underſtanding of the modern.” And 
beſides I ſhould have done great injuſtice to the founders 
of our legal conſtitution, had I led the ftudent to ima- 
gine, that the remedia} inſtruments. of eur law were 
originally contrived in fo complicated a form, as we.now 
preſent them to his view: had I, for inftance, entirely 
paſſed over the direct and obvious remedies by affiſes and 
writs of entry, and only laid before him the modern 
method of proſecuting a writ of ejeQment, 


» Hawk, Abr. Co. Litt. prev. 
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| CHAPTER, THE EIGHTEENTH: | 


Or Tae PURSUIT or REMEDIES BY AC- 
8 rinsr, or THE ORIGINAL. 


59 


AVING, under the head of redreſs by ſuits in 

LI courts, pointed out in the preceding pages, in the 
firſt place, the nature and ſeveral ſpecies of courts of 
. juſtice, wherein remedies are adminiſtered for all ſorts 
of private wrongs ; and in the ſecond place, ſhewn to 
which of theſe courts in particular application muſt be 
made for redreſs, according to the diſtinction of injuries, 
or, in other words, what wrongs are cognizable by one 
court, and what by another; I proceeded, under the 
title of injuries cognixable by the courts of common law, to 
define and explain the ſpecifical remedies by action pro- 
vided for every poſlible degree of wrong or injury ; as 
well ſuch remedies as are dormant and out of uſe, as 
thoſe which are in every day's practice, apprehending 
that the reaſon of the one could never be clearly com- 
prehended, without ſome acquaintance- with the other : 
and, I am now, in the laſt place, to examine the manner. 
in which theſe ſeveral remedies are purſued and applied, 

by action in the courts of common law; to which 1 
ſhall afterwards ſubjoin a brief account of the proceed- 

ings in courts of equity. | 

In treating of remedies by action at common law, I 
ſhall confine myſelf to the modern method of practice in 
our courts of judicature. For, though I thought it ne- 
ceſſary to throw out a few obſervations on the nature of 
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real actions, however at preſent diſuſed, in order to de- | 


monftrate the coherence and uniformity of our legal con- 
ſtitution, and that there was no injury ſo obſtinate and in- 
veterate, but which might be eradicated by ſome or other 
of thoſe. remedial writs; yet it would be too irkſome 
a taſk to perplex both my readers and myſelf with ex- 
plaining all the rules of proceeding in theſe obſolete 
actions, which are frequently mere poſitive eſtabliſh- 
ments, the forma et figura judicii, and conduce very lit- 
tle to illuſtrate the reaſon and fundamental grounds of 
the law, Wherever I apprehend they may at all con- 


duce to this end, I ſhall endeavour to hint at them in- 


cidentally, | i F : 

: What therefore the ſtudent. may expect in this and 
the ſucceeding chapters, is an account of the method 
of proceeding in and proſecuting a ſuit upon any of the 


_ perſonal writs we have before ſpoken of, in the court 


of common pleas at Weſtminſter ; that being the court 


originally conſtituted for the proſecution of all civil 


actions. It is true that the courts of king's bench and 
exchequer, in order, without intrenching upon antiem 
forms, to extend their remedial influence to the neceſ- 


ſities of modern times, have now obtained a concurrent 


juriſdiction and cognizance of very many civil ſuits : 
but, as cauſes are therein conducted by much the ſame 
advocates and attorneys, and the ſeveral courts and 
their judges have an entire communication with each 
other, the methods and forms of proceeding, are in all 
material reſpects the ſame in all of them. So that, in 
giving an abſtract or hiſtory of the progreſs of a ſuit 


4 In deducing this hiſtory the ſtudent muſt not expect autho- | 


rities to be conſtantly cited; as practical knowledge is not ſo 


much to be learned from any books of law, as from experience 


and attendance on the courts. The compiler muſt therefore be 


frequently obliged to rely upon his own obſervations z - which in 
general he hath been ſtudious to avoid, where thoſe of any other 
might be had, To accompany and illuftrate theſe remarks, ſuch 
gentlemen as are deſigned for the prof. ſſion will find it neceſſary 
to peruſe the books of entries, antient and modern ; which are 
tranſcripts of proceedings that have been had in ſome particus 
lar actions. book or two of technical learning will alſo be 
tound very convenient ; from which a man of a liberal educa- 


tion and tolerable underſtanding may glean pro re nata as much 


as is ſufficient for his pugpoſe, Theſe books of practice, as they 


* 
. % 
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through the uourt of common pleas, we thai at the 
ſame time give a general accaunt of the-- proceedings 
of tho other. ctwa courts i; taking natice howæven aſ any 
conſiderable difference in che loaal : praftice of each. 
And the ſame abffracti will moreover aſfand us ſome 
general idea of the conduct of: a:cauſe- in the inſarior 
eourts'of common laue, thoſe; in eities and boroughs, 
er in the court - baron, or hundred, or county court: 
all which conform (as near as may be) t the example 
af the ſuperior tribunals, to which their cauſes ma 
probably be, in ſome ſtage qr other, remove. 
The moſt natural — — ay of canſicddler- 
ing the ſubject before us will be (I apprehend) tua purſue 


it in the order and method wherein the proceedings 


themſelves fallow each other; rather thai to diſtract 
and ſubdivide it by any more logical analyſes. »: The 
general therefore and orderly parts of a ſuir are theſe; 
1. The original writ: 2; The proceſs: 3, The plead» 
ings: 4 The iſſue or demurrer: g. The trial: G, The 
judgment, and its incidents: . The proceedings iu na- 
dure of appeals: 8. The execution. | +, 
Firſt, then, af the original, or original writ; which 
is the beginning or foundation of the ſuit. When a 
perſon: hath received an injury, and thinks it worth his 
while to demand a ſatisfaction for it, he is to conſider 
with 8 or take advice, what redreſs the law — 
iven for that injury; and thereupon is to make appli - 
n or ſuit — era the — of all ven 
for that particular ſpecific remedy which he is deter · 
NC ui n of Wathencton kk erben wink 
mined or adviſed to purſue. As, for money due on bond, 
an action of debt; for goods detained without force, an 


— 


action 3 vhaurniagodr co the title vf lauch, 


are called, are all pretty much on a level, in point af compaſition- 
and ſolid ĩaſtruction; fo that that which, bears the lateſt edition 
is uſually, the beſt. But Gilbert: Biſtarꝝ and prafiice of tha court of 
| common pleas is a, bock of a very different ſtamp: and though. 
(like the reſt of his poſthumous works) it has ſuffered moſt 

grofaly bꝝ ignorant or careleſs tranſcrivers, yet it has. traced out 
the reaſon of many parts. of our modern practice, from the 
&odal inſtitutions and the primitive conſtruction of our courts, 

mn a. moſt glear and ingeniqus bon 5 
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a wit of entry or action of treſpaſs in ej edlaunt s or, 
for any conſequential: injury received, a. | action 
en the enſes/ Lo this end hee is to ſug dut, or purchaſe 
by paying the ſtatetl es, an original or original nuit, 
from: the court ef chantery, Which is- the gfficine = 
ſaſliline, the ſhop or mint of juſtice, - wherein all the 

ings writs ate framed. It is a mandatory letter from 


the king in parchment, ſea led with his great ſeal d, and 


directed to the ſheriff of the county wherein the injury 


is committed or ſuppoſed foto be, requiring him to 
command the — or party accuſed, eicher todo 


juſtice to the complainant, or elſe to appear in court, 
and anſwer the accuſation againſt him. Whatever the 


ſheriff does in purſuance of this writ, he muſt retum 


or certiſy to the court of eommon pleas, together with 
the writ itſelf: which is the foundation of the juriſdie · 
tion of that court, being the king's warrant for the 
judges to proceed to the determination of the cauſe. 
For it was a maxim introduced by the Normans, that 
there ſhould be no proceedings in common pleas before 
the king's juſtices without his original writ; becauſe 
they held it unfit. that thoſe juſtices, being only the ſub- 
ſtitutes of the crown, ſhould take cognizance of any 
thing but what was thus expreſsly referred to their 
judgment? However, in {mall actions, below the 
value of forty ſhillings, which are brought in the 
court baron or county court, no royal writ is neceſſary ; 


but the foundation of ſuch ſuits continues-to be (as in 


the times of the Saxons) not by original aurit, but by 
plaint d; that is, by a private memorial tendered in 
open court to the judge, wherein the party injured ſers 
forth his eauſe of action: and the judge is bound of 
common right to adminiſter juſtice therein, without 
any ſpecial mandate from the king. Now indeed even 
the royal writs are held to be demandable of common 
right, on paying the uſual fees: ſor any delay in the 
granting them, or ſetting an unuſual or exorbitant price 
upon them, would: be a breach of magna carta, c. & 4 


nulli vendemus, nulli negabimus, aut differemus jufli- 


„iam vel redlum. 


» Finch, L. 237. e. . 
* Flet. 4. 2. 6. 34. 5 | 
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oY Origen! writs are eicher optional : or peremptory ; Gr; 


in the language of our lawyers, they are either a pra- 
ecipe; or a fi te fecerit ſecurum e. The praccipe is in the 
alternative, commanding the defendant to do the thing 
required, or ſhew the. reaſon wherefore he hath not 
done itf, The uſe of this writ is where ſomething 
certain is demanded by A —_— which it is incum- 

elf to perform; as, to re- 
ſtore the poſſeſſion of land, to pay a certain liquidated 
debt, to perform a ſpecific covenant, to render an ac- 


count, and the like: in all which caſes the writ is 


drawn up in the form of a praecipe or eommand, to do 
thus or ſhew cauſe to the contrary ; giving the defen- 
dant his choice, to redreſs the injury or ſtand the ſuit. 
The other ſpecies of original writs is called a fi fecerit 
te ſecurum, from the words of the writ ; which directs 
the ſheriff to cauſe the defendant to appear in court, 
without any option given him, provided the plaintiff 
gives the ſheriff ſecurity effectually to proſecute his 
claims, This writ is in uſe, where nothing is ſpecifically 
demanded, but only a ſatisfaction in general; to obtain 
which, and minifter complete redreſs, the intervention 
of ſome judicature is neceſſary, Such are writs of 


treſpaſs, or on the caſe, wherein no debt or other 


ſpecific thing is ſued for in certain, but only damages 
to be aſſeſſed by a jury. For this end the defendant 
is immediately called upon to appear in court, provided 
the plaintiff gives good ſecurity of proſecuting his 
claim, Both ſpecies of writs are teffe'd, or witneſſed, 


in the king's own name; \** witneſs ourſelf at Weſt- 
„ minſter, or wherever the chancery may be held. 


The ſecurity here ſpoken of, to be given by the 
plaintiff for proſecuting his claim, is common to both 


writs, though it gives denomination only to the latter. 


The whole of it is at preſent become a mere matter of 
form; and John Doe and Richard Roe are always 
returned as the ftanding pledges for this purpoſe. 
The antient uſe of them was to knſwer for the 


„Finch. L. 257. t Append, No. II. §. 1. 
6 Append, No. III. 5. bs | | 
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plaintiff, who in caſe he brought an action without 
cauſe, or failed in the proſecution of it hen brought, 
was liable to an amercement from the crown for raiſing 
a falſe accuſation ; and ſo the form of the judgment 
ſtill is b. In like manner, as by the Gothic conſtitu- 
tions no perſon was permitted to lay a complaint againſt 
another, ni ſub ſcriptura aut * trium te- 
Nium, quod actionem vellet perſequi i; and, as by the laws 
of Sancho I, king of Portugal, damages were given 
againſt a 89 who qr ty groundleſs action k. 
The day, on which the defendant was ordered to 
appear in court, and on which the ſheriff is to bring in 
the writ and report how far he has obeyed it, is called 
the return of the writ; it being then returned by him 
to the king's juſtices at Weſtminſter, And it is always 
made returnable at the diſtance of at leaſt fiſteen days 
from the date or zefte, that the defendant may have 
time to come up to Weſtminſter, even from the moſt re- 
mote parts of the kingdom; and upon ſome day in one 
of the four terms, in which the court ſits for the diſpatch 
of buſineſs, | EO | 
Theſe terms are ſuppoſed by Mr. Selden! to have 
been inſtituted by William the conqueror-: but fir 
Henry Spelman hath clearly and learnedly ſhewn, that 
they were gradually formed from the canonical confti- 
-tutions of the church; being indeed no other than 
-thoſe leiſure ſeaſons of the year, which were not oc- 
eupied by the great feſtivals or faſts, or which were 
not liable to the general avocations of rural buſineſs. 
Throughout all chriſtendom, in very early times, the 
whole year was one continual term for hearing and de- 
. ciding cauſes, For the chriſtian magiſtrates, to diſtin- 
-guith -rhemſelves from the heathens, who were ex- 
tremely fuperftitious in the obfervation of their dies 
faſti et nefafli, went into a contrary extreme, and ad- 
-miniſtered juſtice upon all days alike, Till at length 
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in the language of our lawyers, they are either a pra- 
ecipe; or a fi te fecerit ſecurum e. The praccipe is in the 
alternative, commanding the defendant to do the thing 
required, or ſhew the. reaſon wherefore he hath not 


done itf, The uſe of this writ is where ſomething | 


certain is demanded by the plaintiff, which it is incum- 


bent on the defendant himſelf to perform; as, to re- 


ſtore the poſſeſſion of land, to pay a certain liquidated 
debt, to perform a ſpecific covenant, to render an ac- 


count, and. the like: in all which caſes the writ is 


drawn up in the form of a praecipe or command, to do 
thus or ſhew cauſe to the contrary ; giving the defen- 
dant his choice, to redreſs the injury or ſtand the ſuit. 
The other ſpecies of original writs is called a fi fecerit 
te ſecurum, from the words of the writ ; which directs 


the ſheriff to cauſe the defendant to appear in court, 


without any option given him, provided the plaintiff 


gives the ſheriff ſecurity effectually to proſecute his 


claims, This writ is in uſe, where nothing is ſpecifically 
demanded, but only a ſatisfaction in general; to obtain 
which, and miniſter complete redreſs, the intervention 
of ſome judicature is neceſſary, Such are writs of 
treſpaſs, or on the caſe, wherein no debt or other 
ſpecific thing is ſued for in certain, but only damages 
to be aſſeſſed by a jury. For this end the defendant 
is immediately called upon to appear in court, provided 
the plaintiff gives good ſecurity of proſecuting his 
claim, Both ſpecies of writs are teffed, or witneſſed, 


in the king's own name ; '** witneſs ourſelf at Weſt- 


„ minſter,” or wherever the chancery may be held. 


The ſecurity here ſpoken of, to be given by the 


plaintiff for proſecuting his claim, is common to both 
writs, though it gives denomination only to the Jatter. 
The whole of it 1s at preſent become a mere matter of 
form; and John Doe and Richard Roe are always 
returned as the ſtanding pledges for this purpoſe. 
The antient uſe of them was to knſwer for the 
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plaintiff, who in caſe he brought an action without 
cauſe, or failed in the proſecution of it when brought, 
was liable to an amercement from the crown for raiſing 


a falſe accuſation; and ſo. the form of the judgment 


ſtill is v. In like manner, as by the Gothic conſtitu- 
tions no perſon was permitted to lay a complaintagainſt 


another, niſi ſub ſcriptura aut ſpecificatione trium te- ; 


ium, quod aftionem vellet perſequi i; and, as by the laws 
"of Sancho I, king of Portugal, damages were given 
againſt a | nos who proſecuted a groundleſs action k. 

The day, on which the defendant was ordered to 
appear in court, and on which the ſheriff is to bring in 
the writ and report how far he has obeyed it, is called 
the return of the writ ; it being then returned by him 
to the king's juſtices at Weſtminſter, And it is always 
made returnable at the diſtance of at leaſt fifteen days 
from the date or zefle, that the defendant may have 
time to come up to Weſtminſter, even from the moſt re- 
mote parts of the kingdom; and upon ſome day in one 


of the four terms, in which the court fits for the diſpatch 


of buſineſs. | 
Iheſe terms are ſuppoſed by Mr. Selden ! to have 
been inſtituted by William the conqueror: but ſir 


Henry Spelman hath clearly and learnedly ſhewn, that 
they were gradually formed from the canonical confti- 


tutions of the church; being indeed no other than 
thoſe leiſure ſeaſons of the year, which were not oc- 
eupied by the great feſtivals or faſts, or which were 
not liable to the general avocations of rural buſineſs. 

Throughout all chriſtendom, in very early times, the 


whole year was one continual term for hearing and de- 


eiding cauſes, For the chriſtian magiſtrates, to diſtin- 
guiſh themſelves from the heathens, who were ex- 
tremely ſuperſtitious in the obſervation of their dies 
faſti et nefafti, went into a contrary extreme, and ad- 
miniſtered juſtice upon all days alike, Till at length 
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the church interpoſed and exempted certain holy ſep» 
ſons from being profaned by the tumult of fprenſic liti- 
gations, As, particularly, the time of advent and 
chriſtmas, which gave riſe to the winter vacation; the 
. 1 ye 
ſpring; time of penteeoſt, whi oduced the 
thirds and the Jong vacation, — — 
and michaelmas, which was allowed for the hay time 
and harveſt. All ſundays alſo, and ſome particular 
feſtivals, as the days of the purification, aſcenſion, and 
ſome others, were included in the ſame prohibition : 
which was eſtabliſhed by a canon of the church, A. D. 
517. and was fortified by an imperial cenſtitution of 
the younger Theodoſius, comprized in the Theodoſian 
code'®, | , | 
Afterwards, when our own legal conſtitution came to 
be. ſettled, the commencement and duration of our law 
terms were appointed with an eye to thoſe canonical _ 
prohibitions; and it was ordered by the laws of king 
| ward the confeſſor ®, that from advent to the octave 
of the epiphany, from ſeptungeſima to the octave of 
eaſter, from the aſcenſion to the octave of pentecoſt, 
and from three in the afternoon of all Saturdays till 
Monday morning, the peace of God and of holy 
church ſhall be kept throughout all the kingdom, And 
o extravagant was aſterwards the regard that was paid 
to theſe holy times, that though the author of the mir- 
ror © mentions only one vacation of any conſiderable 
length, containing the months of Auguſt and Pe- 
ber, yet Britton is expreſs v, that in the reign of king 
Edward the firſt no ſecular plea could be held, nor any 
man ſworn on the evangeliſts 4, in the times of advent, 
lent, pentecoſt, harveſt and vintage, the days of the 
great litanies, and all ſolemn feſtivals. But he adds, 
that the biſhops did nevertheleſs grant diſpenſations, (of 
| which many are preſerved in Rymer's faedera*) that 
afliſes and juries might be taken in ſome of theſe holy 
ſeaſonss And ſoon afterwards a general diſpenſa- 


= Spelmamor che term. 2c. 33. 
nc, 5 3 See pag. 59. 
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Temp. Hen, III. pꝗſſ n. 


51. which daclares, that, © by the aſſent of the prelates, 


« aſſiſes of novel Ae; mort & anceflor, and darrein 


1 preſentment ſhall taken in advent, ſeptuageſima, 
« and lent; and that at the ſpecial requeſt of the king 
4 to the biſhops.” The. portions of time, that were not 


included within theſe prohibited ſeaſons, fell naturally 
into a fourfold diviſion, aud, from ſome feſtiyal day that 
immediately preceded their commencement, . were de- 
nominated the terms of St. Hilary, of Eaſter, of the 
Holy Trinity, and of St. Michael: which terms have 


been fince regulated and abbreviated by ſeveral acts of 
parliament z particularly Trinity term by ſtatute 32 


Hen, VIII. c. 21. and Michaelmas term by ſtatute 16 


Car. I. c. 6. and again by ſtatute 24 Geo. II. c. 48. 


There are in each of theſe terms ſtated days called 


days in bank, dies in banco ; that is, days of appearance 
in the court of common bench. They are generally at 
the diſtance of about a week from each other, and have 


reference to ſome feſtival of the church. On ſome one 


of theſe days in- bank all original writs muſt be made 
returnable ; and therefore they are generally called the 


returns of that term: whereof every term has more or 
leſs, ſaid by the mirror * to have been . e fixed by 
y as the ſtatute 


king Alfred, but certainly ſettled as ear 
of 51 Hen. III. ſt. 2. But though many of the return 
days are fixed upon Sundays, yet the court never ſits to 
receive theſe returns till the Monday after' : and there- 
fore no proceedings can be held, or judgment can be 
given, or ſuppoſed to be given, on the Sunday", 
The firſt return in every term is, properly ſpeaking, 
the firſt day in that terin; as, for inſtance, the oQave 
of St. Hilary, or the eighth day incluſive, after the feaſt 


of that Saint: which falling on the thirteenth of Janu- | 


ary, the octave therefore or firſt day of Hilary term is 
the twentieth of January, And thereon the court ſits 


** 
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ts take 'efſo;gns, or excuſes, for ſuch-as do not appear 
according Wc fummons of the writ : wherefore this 
is uſually called the efoign day of the term. But on 
every return - day in the term, the perſon ſummoned has 
three days of grace, beyond the day named in che writ, 
in Which to make his appearance; and if be appears 
on the fourth day incluſive, quarts die poſt, it is ſufficient. 
For our ſturdy anceſtors held ĩt beneath the condition of 
« freeman to appear, or to do any other a&, as the pre- 
eiſe time appointed. The feodal law therefore always 
allowed three diftinQ days of citation, before the de- 
tendant was adjudged contumacious for not appearmg*, 
« Illu ex libertate vitium, quod non LE nec juffe con- 
« weninmnt ; ſed et alter et tertius cumct᷑atione cocun- 
** tium abſumitur.” And a fimilar indulgence prevailed 
in the Gothic conſtitution : - illud enim nimiae libertatis 
c tndicrum, conceſſa toties impunitas non parendi; nec enim 
< 'trinis fudicii conſeſſibus poenam penditae cuuſae con- 
*© tumax meruit*” Therefore, at the beginning of each 
term, the court does not ufually V fit for difpatch of bu- 
ſinefs till the fourth or appearance day, as in Hilary term 
on the rwenty-third of January; and in Trinity-term, 
by ſtatute 32 Hen, VIII. c. 21. not till the n day, the 
fourth happening on the er feſtival of Corpus 

_ Cirifti * ; which days are therefore called and ſet down 
in the almanacs as the firft days of the term: and the 
court alſo fits till the quarto die poft or „ r | 
of the laſt return, which is therefore the end, of ea 

term. 1 


.Y Feud, I. 2. t. 22. | | See 1 Bulltr. 35. 


de mer. Ger. c. 11. * See Spelman on the 


* Stjern. de jure Goth, J. 1. c. 6. terms. ch. 17. Note, that if 


the feaſt of Saint John the baptiſt, midſummer day, falls on the 
mor. ow of Corpus Cbriſti day, (as it did A. D. 1614, 1698, and 
170g, and will again A. D 1791) Trinity full term then com- 
mences and the courts ſit on that day; though in other years it 
is no {juridical day. Vet in 1702, 1713, and 1724, when 
midſummer day fell upon what was regularly rhe /aft day of 
the term, the courts did not then fit, but it was regarded like a 
Sunday, and the term was prolonged to the twenty-fifth of 
June. (Net. C. 3. Bunb. 176.) | | 


Cb. 19. | W ou „ *279 


CHAPTER THE NINETEENTH. 


— 


Or PROCESS 


"LE next ſtep for carrying on the ſuit, after ſuing | 
1 out the original, is called the proceſs ; being the 
means of compelling the defendant to appear in court. 
This is ſometimes called original proceſs, being founded 
upon the original writ ; and alſo to diſtivguiſh it from 
the meſne or intermediate proceſs, which iſſues, pending 
the ſuit, upon ſome collateral interlocutory matter; 
as to fummon juries, witneſſes, and the like:. Meſne 
procefs is "aft ſometimes put in contradiſtinction to 
final proceſs, or procefs of execution; and then, it ſig- 
nifies all ſuch proceſs as. intervenes between the be- 
ginning and end of a ſuit, 5 | 
But procefs, as we are now to confider ir, is the me- 
thod taken by the law) to compel a compliance with 
the original writ, of which the primary ſtep is by giving 
the party notice to obey it. This notice is given upon 
all real præcipes, and alſo upon all perſonal writs for | 
injuries not againſt the peace, by ſummons ; which 1s þ 
a warning to appear in court at the return of the w_ 
nal writ, given to the defendant by two of the ſheriff's 
meſſengers called ſummoners, either in perſon or left 
at his houſe or land» : in like manner as in the civil 
lau the firſt proceſs is by perſonal citation, in jus vocan- 
a4. This warning on the land is given, in rea] ac- 
tions, by erecting a white ſtick or wand on the defen- 
dant's grounds 4; (which flick or wand among the 
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northern nations is called the -baculus nunciatorius ©, 
and by ſtatute 31 Eliz. c. 3. the notice muſt alſo be 
proclaimed on ſome ſunday before the door of che pa- 
riſh church. 

If the defendant diſobeys this verbal monition, the 
next proceſs is by writ of attachment, or pone, ſo call- 
ed from the words of the writ f, © pone per vadium 
&« et ſalvos plegios, put by gage and ſafe pledges A. B. 
* the defendant, Wc.” This is a writ, not iſſuing 
out of chancery, but out of the court of common pleas, 
being grounded on the non-appearance of the defendant 
at the return of the original writ ; and thereby the ſhe- 
riff is commanded to attach him, by taking gage, that 
is, certain of- his goods, which he ſhall forfeit if he 
doth not appear ® or by making him find ſafe pledges 
or ſureties who ſhall be amerced in caſe of his non- ap- 
pearance b. This is alſo the firſt and immediate proceſs, 
without any previous ſummons, upon actions of treſ- 
paſs vi et armis, or for other injuries which though 
not forcible are yet treſpaſſes againſt the peace, as de- 
ceit and conſpiracy i; where the violence of the wrong 
requires a more ſpeedy remedy, and therefore the ori- 
ginal writ commands the defendant to be at once at- 
rached, without any precedent warning k. | 
If after attachment, the defendant negleQt to appear, 
he not. only forfeits this ſecurity, but is moreover to be 
» farther compelled by writ of diftringas', or diftreſs 
infinite; which is a ſubſequent proceſs iſſuing from 
the court of common pleas, commanding the ſheriff to 
diſtrein the defendant from time to time, and conti- 
nually afterwards, by taking his goods and the profits 
of his lands, which are called iſſues, and which by the 
common law he forſeits to the king if he doth not ap- 
pear'®, But now the iſſues may be ſold, if the court 
ſhall ſo direct, in order to defray the reaſonable coſts 
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of the plaintiff m. In like manner by the civil law, if 
the defendant abſconds, ſo that the citation is of no ef- 
ffect, mittitur adverſarius in poſſeſſionem bonorum. 

mus n,“ 25 | | 

And here by the common, as well as the civil, law 
the proceſs ended in caſe of injuries without force : 
the defendant, if he had any ſubſtance, being gradu- 
ally ſtripped of it all by repeated diſtreſſes, till he ren- 
dered obedience to the king's writ ; and, if he had 
no ſubſtance, the law held him incapable of making 
ſatisfaction, and therefore iooked upon all farther pro- 
_ ceſs as nugatory.. And beſides, upon feodal principles, 
the perſon of a feudatory was not liable to be attached 
for injuries merely civil, leſt thereby his lord ſhould be 
deprived of his perſonal ſervices. . But, in caſes of in- 
jury accompanied with force, the Jaw, to punith the 
breach of the peace and prevent. its diſturbance for the 
future, provided alſo a proceſs againſt the defendant's 
perſon in caſe he neglected to appear upon the former 
proceſs of attachment, or had no ſubſtance whereby to 
be attached; ſubjecting his body to impriſonment by 
the writ of capias ad reſpondendum . But this immu- 
nity of the defendant's perſon, in caſe of peaceable 
though fraudulent injuries, producing great contempt +- 
of the law in indigent wrongdoers, a capias was alſo 
allowed, to arreſt the perſon, in actions of account, 
though no breach of the peace be ſuggeſted, by the 
ſtatutes of Marlbridge, 52 Hen. III. c.-2 3. and Weſtm, 
2. 13 Edw. I. c. 11. in actions of debt and detinue, 
by ſtatute 25 Edw. III. c. 17. and in all actions on the 
caſe, by ſtatute 19 Hen. VII. c. 9. Before which 
laſt ſtatute a practice had been introdueed of commenc- 
ing the ſuit by bringing an original writ of treſpaſs 
| quare clauſum fregit, for breaking the plaintiff's cloſe, 
vi et armis ; which by the old common law ſubjected 
the defendant's perſon to be arreſted by writ of capias : 
and then afterwards, by connivance of the court, the 
plaintiff might proceed to proſecute for any other leſs 
forcible injury. This practice (through euſtom rather 
than neceſſity, and for ſaving ſome trouble and ex- 
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penſe, in ſuing out a ſpecial original adapted to the 
particular injury) ſtill continues in almoſt all caſes, 


| N in actions of debt; though now, by virtue of 
t 


the ſtatutes above cited and others, a capias might be 
had upon almoſt every ſpecies of complaint. 1 

If therefore the defendant being ſummoned or at- 
tached makes default. and — tQ appear; ar if 
the ſheriff returns a nihil, or that the defendant bath 


nothing whereby he may be ſummoned, attached, or 
diſtreined; the Tapigs now uſually iſſues ?: being a 


writ commanding the ſheriff. to tale the body of the 
defendant if he may be found in his bailiwick or county, 
and him fafely to keep, ſo that be may have him in 
court on the day of the return, to anſwer to the plain- 
tiff of a plea of debt, or treſpaſs, Fc. as the caſe may 
be. This writ, and all others ſubſequent to the original 
writ, not ifluing out of chancery but from the eourt 


into which the original was returnable, and being 


grounded on what has paſſed in that court in eonſequence 
of the ſheriff s return, are called judicial, not original, 
writs ; they iſſue under the private ſea] of that caurt, 
and not under the great ſeal of England; and are tefte'd, 
not in the king's name, but in that of the chief (or, if 
there be no chief, of the ſenior) juſtice auly. And 
theſe ſeveral writs being grounded on the ſheriffs re · 
turn, muſt reſpectively bear date the fame day on which 
the writ immediately preceding was returnable. | 
This is the regular and arderly method , proceſs. 
But it is now uſual in praQtice, to ſue out the capias in 
the firſt inſtance, upon a ſuppoſed return of the ſheriff ; 
folped that the defendant, upon 
he action, will abſcond : and afterwards a 
ſickitious original is drawn up, if the party is called 
upen {o to do, with a proper return thereupon, in or- 
der to give the proceedings the colour of regularuy, 
When this capias is delivered to the ſheriff, he 
by his under-ſheriff grants a warrant .to his inferior 
otficers, or bailiffs, to execute it on. the defen- 
dant. And, if the ſheriff of Oxfordihire (in which 


county the injury is ſuppoſed to be committed 


and the action is laid) cannot find the defendant 
: r Append, Ne: III. 5. 2. IS 
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in his jurifdiRion, he returns that he is not ſound, vo 
eft inventus, in his bailiwick: whereupon another wWrir 
Hoes, called a te/fatum capias *; directed to the ſheriff 
of the county where the defendant is ſuppoſed to: rer 
fide, as of Berkſhire, reciting the former writ, and that 
it is teſtified, teſtatim eff, that the deſendant lurks or 
wanders in /tis bailiwick, wherefare he is commanded 
to take hun, as in the former capiat. But here alto, 
when the action is brought in one county and the de- 
fendant hives. in another, it is uſual, for faving:troubls, 
time, and expenſe, to make out a-te/latum cafias at. the 
firſt; ſuppoſing not only an original, hut alſo a former 
capias, to have been granted, which in fact never. was 
And this fiction; being beneficial to all parties, is readily 
acquieſced in and is pow become the ſettled practice; 
being one among many 4aſtances to illuſtrate that 
maxim of law, that in fidione juris conſiſtit gequitas. 
But where a deſendant — oe and the plaintuf 
would proceed to an outlawry againſt him, an original 
writ muſt then be ſued out regularly, and aſter that a 
capias, And if the ſheriff cannot ſind the defendant 
upon the firſt writ of capias, and returns a nom eſt invens 
tus, there iſſues out an alias writ, and-aſter that a ple 
res, to the ſame effeQ as the former r: only aſter theſe 
words © we command you,” this clauſe is inſerted, 
as we have formerly,” or, © as we have of/en, com : 
„ manded you; —“ ſicut alias,” or, ficut plurics, 
% praecipimus. And, if a jon gf indentus is returned 
upon all of them, then a writ of exigent or exigy facins. 
may be ſued out, which requires the ſheriff to cauſe 
the defendant to be proclaimed, required, or exacted, 
in five county courts fucceſſively, to render himſelf; 
and if he does, then to take him, as in a capias but 
if he does not appear, and is returned guin's exactus, 


he ſhall then be outlawed by the ceroners of the county, = 


Alſo by ſtatutes 6 Hen. VIII. c. 4. and 44 Hi, c. 3. 
whether the defendant dwells. within the ſame : or ano 
ther county than that wherein the exigent is ſued out, 


* Append, No, 11, 5. "of „. * 28 933 
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a writ of *pr.clamation ſ ſhall iſſue out at the ſame time 
with the exigent, commanding the ſheriff of the county, 
wherein the defendant dwells, ro make three proclama- 
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tions thereof in places the moſt notorious, and moſt 


likely to come to his knowledge, a month before the 
outlawry ſhall take place. Such outlawry is putting a 
man out of the protection of the law, ſo that he is in- 


capable to bring an action for redreſs of injuries; and 


it is alſo attended with a forſeiture of all one's goods 
and chattels to the king. And therefore, till ſome time 
aſter the conqueſt, no man could be outlawed but for 
felony ; but in Bracton's time, and ſomewhat earlier, 


proceſs of outlawry was ordained to lie in all actions 


for treſpaſſes wi et armist, And ſince his days, by a 
variety of ſtatutes (the fame which allow the writ of 
capias be fore- mentioned) procefs of outlawry doth lie 
ia divers actions that are merely civil; provided they 
be commenced by original and not by bil. '. If after 
outlawry the defendant appears publicly, he may be 
arreſted by a writ of capias ull igutum u, and committed 
till the outlau ry be reverſed, Which reverſal may be 
12d by the defendant's appearing perſonally in court 
or by attorney * (though in the king's bench he could 
vo! appear by attorney x, till permitted by ſtatute 4 & 5 
W. & M. c. 18) ard ary plauſible cauſe, howevcr 
fight, will in general be ſufficient to reverſe it, it being 
conſidered only as a proceſs to coinpel an appcarance, 
But then the deſendant muſt pay full coſts and put the 
laintiff in the ſame condition, as if he had appeared 
— the writ of exigi facias was awarded. ; 
Such is the brit proceſs in the court of c:mmon pleas, 


In the king's bench they may alſo (and frequently %) 


proceed in certain cauſes, particularly in actions of 
ejectment and treſpaſs, by original writ, with attachment 
and capias thereon 7; returnable, not at Weſtminſter, 
Where the common pleas are now fixed in conſequence 
of magna carte, but uh-Punque fuerimus in Anglia,” 
whereſoever the king ſhall be then in Engard; 


* 2 Roll, Rep. 490. Regul. 
C. B. A. D. 1654. c. 13. 

* Cro; Jac. 616. Salk. 496. 

Y Append, No. II. . 1. 


Tf Append, No, III. 5. 2. 
t Co, Litt, 128. 5 

» x Sid, 159. 
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the king's bench being removeable into any part 
of England at the pleafure and diſtrecion of the 
crown, But the more uſual method of proceeding 
therein is without any original, but by a peculiar ſpe- 
cies of proceſs entitled a bi/l of Middleſex and there- 
ſore ſo entitled, becauſe the court now fits in that. 
country ; for if it ſate in Kent, it would then be a Gili 
of Kert*, For thovgh, as the juſtices of this court | 
have, by its fundamental conſtitution, power to deter- | 
ming all offences and treſpaſſes, by the common law 9 
and cuſtom of the realm“, it needed no original writ ö 
from the crown to give it cognizance of any miſde- 
meſnor in the county wherein it reſides ;- yer, as by this | 
court's coming into any county, it immediately ſuper« 9 
ſeded the ordinary adminittratian of juttice by the ge- 
neral commiſſions of eyre and of oyer: and ter miner“, 2 
proceſs of its own became neceſſary within the county _ 
where it ſate, to bring in ſuch perſons as were accuſed 
of committing any forcikle injury. The bill of Mid- 
dleſex ©, (which was formerly always founded on a 
plaint of treſpaſs quare clauſum fregit, entered on the 
records of the court 5) is a kind of capius, directed to 
the ſheriff of that county, and commanding him to 
take the defendant; and have him before our lord the 
king at Weſtminſter on a day. prefixed, to anſwer 'the ' * 
plaintiff in @ plea of treſpaſs. For this accuſation of 
treſpaſs it is, that gives the court of king's bench ju- 
riſdiction in other civil cauſes, as was formerly ob- 
ferved ; ſince, when once the defendant is taken into 
cuſiody of the marſlial, or prifon-keeper of this court, 
for the ſuppoſed treſpaſs, he, being then a priſoner of 
this court, may here be proſecuted: ſor any other 
ſpecies of injury. Vet, in order to found this ju- 
riſdiction, it is not neceſſary that the defendant be . 
actually the marſhals priſoner; for, as ſoon as he. 
appears, or puts in bail, to the proceſs, he is deems. 
ed by ſo doing to be in ſuch cultody of the r 
thal, as will give the court a juriſdiction to proceed “. 
And, upon theſe accounts, in the bill or proceſs 
* Thus, when the court ſat miner. 8. 
at Oxford, by reaſon of the » Bro, Abret ju, iſdictien, 66. 
plague, Mich, 1665, the pro- 4 Inſt. 27. | | 
ceſs was. by bill of Oxfordſhire. * Append. No. III. F. 3. 
Trye's Jus Filizar. 101, * Tryc's Ju Filizar. 98. 
a Bro, Abr. t. oyer and ter- © 1-1. 72, 
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a complaint of treſpaſs is always ſuggeſted, whatever | 
elſe may be the real cauſe of action. This bill of 
Middleſex muſt be ſerved on the defendant by the ſhe- 
riff, if he finds him in that county; but, if he returns 
non eft inventus,” then there iſſues out a writ of Ja- 
-titat*, to the ſheriff of another county, as Berks : 
which is ſimilar to the reffatum capias in the common 
pleas, and recites the bill of Middleſex and the pro- 
ceedings thereon, and that it is teſtified that the defen- 
dant ** /atitat et diſcurrit,” lurks and wanders about in 
Perks ; and therefore commands the ſheriff to take 
him, and have his body in court on the day of the re- 
turn. But, as in the common pleas the teffatum capias 
may be ſued out upon only a ſuppoſed, and not an ac- 
tua], preceding capius; 10 in the king's bench a latitat 
is uſually ſued out upon only a ſuppoſed, and not an 
actual, bill of Middleſex. So that, in ſact, a /atitat may 
be called the firſt proceſs in the court of king's bench, 
as the feſſatum capias is in the common pleas. Vet, as 
in the common pleas, if the deſendart lixes in the 
county wherein the action is laid, a common capias fuf- 
fces ; fo in the king's bench likewiſe, if he lives in 
3 the proceſs muſt ſtill be by 7 of Miduleſeæ 
on. | | 
In the exchequer the firſt proceſs is by writ of quo 
minus, in order to give the court a juriſdiction over pleas 
between party and party. In which writ © the plaintiff 
zs alleged to be the ings farmer or debtor, and that the 
defendant hath done bim the injury complained of; qua 
minus ſufficiens exiſtit, by which he is the leſs able, to 
pay the king his rent, or debt. And upon this the de- 
fendant may be arreſted as upon a caias from the 
common pleas. | TR | 
Thus differently do the three courts ſet out at firſt, 
in the commencement; of a ſuit, in order to entitle the 
ve courts of king's bench and exchequer to hold plex 
in cauſes between ſubjeQ and ſubject, which by the ori- 
ginal conllirution of Weſtminſter-hall they were not 
empowered to do. Afterwards, when the cauſe is once 
drawn into the reſpeQive courts, the method of pur- 
ſuing it is pretty mueh the ſame in all of chem. 


' append, No, 111, f. 3. 14 . . 
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If the ſheriff has found the defendant upon any of 
the former writs, the capias, latitat, Qc. he was anti- 
ently obliged to take hjm into cuſtody, in order ta pro- 
duce him in court upon the return, however ſmall and 
minute the cauſe of action might be. For, not having 
obeyed the original ſummons, he had ſhewn a contempt 
of the court, and was no longer to be truſted at large. 
But when the ſummons fell into diſuſe, and the capias 

became in fact the firſt proceſs, it was thaught hard to 

impriſon a man for a contempt which was only ſups 
poſed: and therefore in common calcs by the gradual 
indulgence of the courts (at length authorized by ſta- 

tute 12 Geo. I. c. 29, which was amended by 5 Geo, 

II. c. 27, made perpetual by 21 Geo. II. c. 3. and ex- 

tended to all inferior courts by 19 Geo, III. c. 50 ) the 
ſheriff or proper officer can now only perſonally ſerve 

the defendant with the copy of the writ or proceſs, and 

with notice in writing. to appear by his attorney in 
court to defend this action; which in effect reduces it 
to a mere ſummons, And if the defendant thinks pro- 
per to appear upon this notice, his appearance is re- 
corded, and he puts in ſureties for his future attendance 
and obedience ;. which ſureties are. called common dil, 
being the ſame two imaginary perſons that were pledges 
for the plaintiff's proſecution, John Doe and Richard 
Roe. Or, if the defendant does not appear upon the 
return of the writ, or within ſour (or in ſome caſes, 
eight) days after, the plaintiff may enter an appearance 
for him, as if he had really appeared; and may ble 
common bail in the defendant's name, and proceed 
thereupon as if the deſendang lad done it himſelf, - , + 

But if the plaintiff will ma&.off.lavit, or aſſert upon 
oath, that the cauſe of action amounts to ten pounds as 
upwards, then he my;orreſt the defendant, and make 
him put in ſubſtantial ſureties for his appearance, called 

ſpecial bail. In order to which, it is required by ſta- 
tute 13 Car. II. ſt, 2, c, 2. that the true cauſe of adion 
ſhould. be expreſſed in the body of the writ or proceſs: 
elſe ua ſecurity can be taken in a greater ſum than 40/4. 
T his ſtatute (without. any ſuch intentian in the ma- 
bers) had like te have ouſted. the. king's bench gf 

* 3 | 


Ma, 


i 


deſendant's body; 
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all its juriſdiclion over civil injuries, without force; for, 
as the bill of Middlefex was framed only for actions 
of treſpaſs, a defendant could not be arreſted and 
held to bail thereupon for breaches of civil contracts. 
But to remedy this inconvenience, the officers of the 
king's bench deviſed a method of adding what is called 
a clauſe of ac etiamto the uſual complaint of treſpaſs : 
the bil] of Middleſex commanding the defendant to be 
brought 1n to anſwer the plaintiff of a plea of treſpaſs, - 
and alſo to a bill of debt f: the complaint of we 

giving cognizance to the court, and that of debt autho- 
rizing the arreſt. In imitation of which, lord chief 
juſtice North a few years afterwards, in order to ſave 
the ſuitors of his court the trouble and expenſe of ſu- 
ing out ſpecial originals, directed that in the common 
pleas, beſides the uſual complaint of breaking the 
plaintiff's cloſe, a clauſe of ac etiam might be alſo 
added to the writ of captas; containing the true cauſe 
of action; as, that the ſaid Charles the defendant may 
* anſwer to the ago of a plea of treſpaſs in 
breaking his cloſe: and alſo, ac etiam, may anſwer 
him, according to the cuſtom of the court, in a cer- 
„ tain plea of treſpaſs upon the caſe, upon promiſes, 
to the value of twenty pounds, &c.*,” The ſum 
ſworn to by the plaintiff 1s marked upon the back of 


the writ ; and the ſheriff, or his officer the bailiff, is 
then obliged actually to arreſt or take into cuſtody the 


body of the defendant, and, having ſo done, to return 
the writ with a cepi corpus endorfed thereon, _. 

An arreſt muſt be by corporal ſeiſing or touching the 

after which the bailiff may juſtify 

breaking open the houſe in which he is, to take him : 

otherwiſe he has no ſuch power; but muſt watch his 


opportunity to arreſt him, For every man's houſe is 
looked upon by the law to be his caſtle of defence and 
aſylum, wherein he ſhould ſuffer no violence. Which 


principle is carried ſo far in the civil law, that for the 
moſt part not ſo much as a common citation or ſum- 
mons, much leſs an arreſt, can be executed upon a man 
within his own walls b. Peers of the realm, members 
.of parliament, and corporations, are privHeged from 

* Trye's Jus Filizar, 102. etiam. North's life of lord 
Append. No. 3. F. 3. Guilford. 99. | 
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arreſts; and of courſe from outlawries i, And againſt 
them the proceſs to infarce an appearance muſt be by 
ſummons and diſtreſs infinite *, inſtead of a capias. Alle 
clerks, attorneys, and all other perſons attending the 
courts of juſtice. (for attorneys, being officers of the 
court, are always ſuppoſed to be there attending) are 
not liable to be arreſted by the ordinary proceſs of the 
court, but muſt be ſued by Ei, (called uſually a bill of 
privilege) as being perſonally preſent in court *, 
Clergymen performing divine ſervice, and not merely 
ſtaying in the church with a fraudulent deſign, are for 
the time privileged from arreſts, by ſtat. 50 Edw. III. 
c. 5. and 1 Ric. II. c. 16. as likewiſe members of con- 
vocation actually attending thereon, by ſtatute 8 Hen. 
VI. c. 1. Suitors, witneſſes, and other perſons, neceſſa- 
rily attending any .courts of record upon buſineſs, are 
not to be arreſted during their actual attendance, which 
includes their neceflary coming and returning. And no 
arreſt can be made in the king's preſence, not within 
the verge of his royal palace ®, nor in any place where 
the king's juſtices are actually fitting. The king hath 
moreover a ſpecial prerogative, (which indeed is very 
| ſeldom exerted ") that he may by his writ of protect ian 
privilege a defendant from all perſonal, and many real, 
ſuits for one year at a time, and no longer; in reſpect 
of his being engaged in his ſervice out of the realm o. 
And the king alſo by the common law might take his 
debtor into his protection, ſo that no one might ſue 
or arreſt him till the king's debt were paid p: but by 


i Whitelock of parl, 206, 


207. | | 

« Sec pag. 280. 

t Bro, Abr. t. bille, 29. 12 
Mod. 163. 
. = See Vol. IV. 276, The 
verge of the palace of Weſt- 
minſter extends, by ſtat, 28 
Hen. VIII. c. 12. from Char- 
ing-croſs to Weſtminſter- hall, 

Sir Edwaid Coke informs 
us, (1 Inſt. 131.) that herein 


« he could ſay nothing of his 


oon experience; for albeit 
% queen Elizabeth maintained 
« many wars, yet ſhe granted 
t few or no protections ; and 


« her reaſon was, that he was 
no fit ſubject to be employ- 
« ed in her ſervice, that was 
* ſubjeR to other men's acti- 
„% ons ; le ſhe might te 
% thought to delay juſtice.“ 
But king Willlam, in 1692, 
granted une to lord Cutts, to 
protect him ſrom being out- 
lawed by his taylor; (3 Lev. 
332.) which is the laſt that ar- 
pears upon our books, 

* Finch, L. 454. 3 Lev. 
332. | | 

F. N. B. a8. Co, LiItt. 
131. | | 
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the ſtatute 25 Edw. III. ft. 5. c. 19. notwirhſtanding 
fuch protection, another creditor may proceed to judg- 
ment againft him, with a ſtay of execution, till the 
king's debt be paid; unlefs ſuch creditor will under- 
take for the king's debt, and then he ſhall have executi- 
on for both. And, laſtly, by ftatute 29 Car. II. c. 7. 
no arreſt can be made, nor proceſs ſerved upon a 
Sunday, except for treaſon, felony,” or breach of the 
_ 3 5 : 
"When the defendant is regularly arreſted. he muſt 
either go to priſon, for ſafe cuftody : or put in ſpecia? 
bail to the ſheriff, For the intent of the arreſt being 
only to compel an appearance in court at the return of 
the writ, that. purpoſe 1s equally anſwered, whether 
the ſheriff detains his perſon, or takes ſufficient ſecurity | 
for his appearance, called bai] (from the French word, 
bailler, to deliver} becauſe the defendant is bailed, or 
delivered, to his ſureties, upon their giving ſecurity for 
his appearance; and is ſuppoſed to continue in their 
friendly cuſtody inſtead of going to gaol. The method 
of putting in bail to the ſheriff is by entering into a 
bond or obligation, with one or more ſureties, not fic- 


titious perſons, as in the former cafe of common bail, 


but real, ſubſtantial, reſponſible bondſmen) ta inſure 
the defendant's. appearance at the return of the writ; 
which obligation is called the bail bond?. The ſheriff, 
if he pleaſes, may let the defendant go without any 
ſureties; bur that is at his own peril : for, after once 
taking him, the ſheriff is bound io keep him fafely, ſo. 
as to be forthcoming in court; otherwiſe an action lies 
againſt him for an eſcape. But on the other hand, he is 
obligeg, by ſtatute 23 Hen. VI. c. 10, to. take (if it be 
a ſuffiqent hail- bond: and, by ſtatute 12 Geo. 
I. e. 29. the ſheriff ſhall take bai for no other fum 
than ſuch as is ſworn to by the plaintiff, and endorſed on 
the back of the writ. 

Upon the return of the writ, or within four days af- 
ter, the defendant muſt agpear according to the exigency 
of the. writ. This appearance is effected by putting in 


ind juſtifying bail 70 he action; which is common!y 
called putting is bail above. If this be not done, ard 


„ Append. Ne. III. 5. 5. 
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the bail that were taken by the ſheriff Sele are reſpon- 
fible perſons, the plaimiff may: take an aſſignment from 
the ſheriff of the bajl-bond (under the ſtatute 4 & 5 
Ann. c. 16.) and bring an action thereupon againſt the 
ſheriff's bail. But if the bail, fo accepted by the 
| ſheriff, be inſolvent perſons, the plaintiff may proceed 
againſt the ſheriff bimſelf, by calling upon him, firſt, 
to return the writ (if not already done) and afterwards 
to bring in the. body of the defendant, And, if the 
ſheriff does not then cauſe ſufficient bail to be put in and 
perfected above, he will himſelf be reſponſible to the 
phat! ++ $53 14 Be og 
: The bail above, or bail 0 the ation, muſt be put in 
eicher in open court, or before one of the judges there- 
of; or elſe, in the country, before a commiſſioner ap- 
pointed for the purpoſe by virtue of the ſtatute 4 W. & 
M. c. 4. which muſt be tranſmitted to the court. Theſe 
bail, who muſt at leaſt be two in number, muſt enter 
into a recognizance 4 in court or before the judge or 
commiſtioner, in a ſum equal (or in ſome caſes double) 


to that which the plaintiff has ſworn to; whereby they 


do jointly and ſeverally undertake; that if the defendant 
be condemned in the action he thall pay the cofts and 
condemnation, or render himſelf à priſoner, or that 
they will pay it for him: which recognizance is tranſ- 
mitted to the court in a flip of parehment entitled a 
bail piece r. And, if excepted to, the bail muſt be 
per fected, thar is, they muſt ju/tify themſelves in court, 
or before the commiſſioner in the country,” by ſwearing 
themſelves houſekeepers, and each of them to be worth 
_ the full ſum for which they are bail; ' after payment of 
all their debts. This anfwers in ſome meaſure to the 
flipulatio or ſatiſdatio of the Roman laws*, which is 
mutually given by each litigantparty to the other: by 
the plaintiff, that he will proſecute his ſuit, and pay the 
coſts if he loſes his cauſe ; in like manner as our law 
ſtill requires nominal pledges of proſecution from the 
plaintiff : by the defendant, that he ſhall ccntinue in 
court, and abide the ſentence of the judge, much like 
our ſpecial. bail; but with this difference, that the 
fideſuſſores were there abſolutely bound judicatum ſolvere, 
; Armand} Ne. III. $.5. . * Infl. 1.4 t. 11. Ff l. a, t. 8. 
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to ſee the coſts and condemnation paid at all events: 
whereas our ſpecial bail may be diſcharged, by ſurren- 
dering the defendant into cuſtody, within the time al- 
lowed by law ; for which purpoſe they are at all' times 
entitled to a warrant to apprehend himt. 

Special bail is required (as of courſe) only upon 
actions of debt, or actions on the caſe in trover or for 
money due, where the plaintiff can fwear that the cauſe 
of action amounts to ten pounds: but in actions where 
the damages are precarious, being-to be aſſeſſed ad 
libitum by a jury, as in actions for words, ejectment, or 
treſpaſs, it is very ſeldom poſſible for a plaintiff to ſwear 
to the amount of his cauſe of action; and therefore no 
ſpecial bail is taken thereon, unleſs by a judge's order 
or the partieular directions of the court, in ſome pecu- 

liar ſpecies of injuries, as cafes of mayhem or atrocious 
battery; or upon ſuch ſpecial circumſtances, as make it 
abſolutely neceſſary that the defendant ſhould be kept 
within the reach of juſtice. Alſo in actions againſt heirs, 
executors, and adminiſtra tors, for debts of the deceaſed; 
ſpecial bail is not demandable ; for the action is not ſo 
properly againſt them in perſon, as againſt the effects of 
the deceaſed in their poſſeſſion. But ſpecial bail is re- 
quired even of them, in actions for a devaſtavit, or 
waſting the goods of the deceaſed ; that wrong being of 
their own commuting. | Tas, 60% 65 batijt: 

Thus much for proce/s ; which is only meant to bring 
the defendant into court, in order to conteſt the ſuit, and 
abide the determination of the law. When he appears 
either in perſon as a priſoner, or out upon bail, then 
follow the pleadings between the parties, which we ſhalt 
conſider at large in the next chapter. | ee 


(5 


Gs ' 2 Show, 202. 6 Mod. 231 
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CHAPTER THE TWENTIETH. 
OF PLEADING. 


LEADINGS are the mutual altercations be- 

tween the plaintiff and defendant ; which at pre- 
ſent are ſet. down and delivered into the proper office in 
writing, though formerly they were uſually put in by 
their counſel ore tenus, or viva woce, in court, and then 
minuted down by the chief clerks, or prothonotaries ; 
whence in our old Jaw French the pleadings are fre- 
quently denominated the parol. | 


The firſt of theſe is the declaration, narratio or count, 
antiently called the tale * ; in which the plaintiff ſets 
forth his caufe of complaint at length : being indeed 
only an amplification or expoſition of the original writ 
upon which his action is founded, with the additional 
circumſtances of time and place, when and where the 
injury was committed. But we may remember“ that, 
in the kings bench, when the defendant is braught into 

court by bill of Middlefex, upon a ſuppoſed treſpaſs, 
in order to give the court a juriſdiction, the plaintiff 
may declare in whatever action, or charge him with 
whatever injury he thinks proper; unleſs he has held 
him to bail by a ſpecial ac etiam, which the plaintiff is 
then bound to purſue. And fo alſo, in order to have 
the benefit of a capias to ſecure the defendant's perſon, 
it was the antient practice and is therefore ſtill warran- 
table in the common pleas, to ſue out a writ of treſpaſs 
| guare clauſum fregit, for break ing the plaintiff's cloſe : 
and when the defendant is once brought in upon this 


* Append, Ne. II. F. 2. Ne, III. f. 6, See pag. 285. 288. 


294 PAI VAT Box III. 


writ, the plaintiff declares in whatever action the na- 
ture of his true injury may require; as in an action of 
covenant or on the cafe for breach of contract, or other 
leſs forcible tranſgreſſion © : unleſs, by holding the de- 
. fendant to bail on a ſpecial ac etiam, he has bound him 
j felf to declare accordingly. Sk | : 
5 In local actions, where poſſeſſion of land is to be re- 
covered, or damages for an actual treſpaſs, or for waſte, 
c. aſſecting land, the plaintiff muſt lay his declaration 
or declare his injury to have happened in the very county 
ö and place that it really did happen; but in ran/itory. 
'Y actions, for injuries that might have happened any where, 
| as debt, detinue, ſlander, and the like, the plaintiff 
' may declare in what county he pleaſes, and then t 
; trial muſt be had in that county in which the declaration 
s laid. Though if the defendant will make affidavit, 
that the cauſe of action, if any, aroſe not in that but 
in another county, the court will direct a change of 
| the venue or wiſne, (that is, the vicinia or neighbour- 
hood in whichche injury is declared to be done) and will 
oblige the plaintiff to declare in the other county; un- 
| leſs he will undertake to. give material evidence in the 
firſt. For the ſtatutes 6 Rich. II. c. z. and 4 Hen. IV. 
e. 18. having ordered all writs. to be laid in their proper 
counties, this, as the judges conceived, impowered them 
3 to change the venue, if required, and not to inſiſt rigidly 
1 on abating the writ : which practice began in the reign 
1 of James the firſt . And this power is diſcretionally 
9 exerciſed, ſo as to prevent and noi to cauſe a defect of 
1 juſtice. Therefore the court will nat chan ge the venue 
1 0 any of the four northern counties, previous to the 
| Tpriog eireuit; becauſe there the aſſiſes are holden only 
| | once a year, at the time of the ſummer circuit. And 
| it will ſometimes remove the venue from the proper juriſe 
| 1 diction, (eſpecially of a narrow and limited kind) upon 
'| a ſuggeſtion, duly ſupported, that a fair and impartial 
= trial cannot be had therein ®. amg 


< + - <<. CAT SRCad. ooo 
. 


4 


x 4 2 Ventr. 259. 5 » Stra. 874 —Mylock v. 


b 

0 

''1 Fitz. Abr. t. Briefe. 1% Salk. B. R. 
4 670. Trye's Jus. Filiz. 231. 
| Styl. pract. Reg. (edi. 1657.) 
jt | # 331» | | 


1 2 KRaſtell 2. Detre, 184. 5. Saladine, Thin, 4 Geo, 1h 


Ch. 20, | W 1 0 * s. 295 


Is. is generally uſual in actions upon the caſe to fet _ 
forth ſeveral caſes, by different counts in the ſame de- : 
claration ; fo that if the plaintiff fails in the proof of one, 
he may ſucceed in anther. _ As, in an action on the 
caſe upon an afſumpfit for goods ſold and; delivered, the 

plaintiff uſually counts or declares, firſt, upon a ſettled | 

and agreed price between him and the defendant ; as = 
that they bargained. for twenty pounds: and left he 
ſhould fail in the proof of this, he counts likewiſe upon | 

a quantum wvalebant ; that the defendane bought other 

goods, and agreed to pay him ſo much as they were 
reafonably worth; and then avers that they were worth 
other twenty pounds: and ſo on in three or ſour differ- 
ent ſhapes; and at laſt concludes with declaring, that 
the defendant had refuſed to fulfil any of thefe agree - 
ments, whereby he is endamaged to ſuch a value. And 
it he proves the caſe laid in any one of his counts, though 

he fails in the reſt, he ſhall recover proportionable da- 
mages. This declaration always, concludes with thefe 
words, © and thereupon he brings ſuit, Nc.“ © inde 
« producit ſecctam, &c. By which words, ſuit or ſea, 
(a ſeguenda) were antiently under ſtood the witneſſes or 
followers of the plaintiff fi For in former times the 
law would not put the defendant to the trouble of an - 
ſwering the charge, till the plaintiff had made out ar 
leaſt a probable caſe S. But the actual production of 
the ſuit, the fe4a or followers, is now antiquated z and 
hath been totally diſuſed, at leaſt ever fince the reign of 
Edward the third, though the form. of it ſtill continues. 
At the end of the declaration are added alſo the 
plaintifPs. common pledges of proſecution, John Doe and 
Richard Roe, which, as we before obſerved ), are now' 
mere names of form ; though formerly they were of uſe 
to anſwer to the king for the amercement of the plaintiff, 
in caſe he were nonſuited, barred of his action, or had 
a verdiQand judgment againſt him i. For, if the plain- 
tiff neglects to deliver a declaration for tw oterms after” 
the defendant appears, or is guilty of other delays or 
defaults againſt the rules of law in any ſubſequent 


geld. on Forteſc. e. 21. k See pag. 274. N 
© Bract. 400. Flet, L 2. c. 6. 3 Bulſtr. 275. 4 Inſt. 289. 
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ſucceſſor; the virtue of the 


296 | PRIVATE Boox III. 
ſtate of the action, he is adjudged mot 10 follow or purſue 
his remedy as he ought to do, and thereupon a nonſuit, 
or non proſequitur, is entered; and he is ſaid to be non- 
proſ d. And for thus deſerting his complaint, after ma k- 
ing a falſe claim or complaint (pro falſo clamore ſuc), fe: 
ſhall not only pay coſts to the defendant, but is liable to 


be amerced to the king. A retraxit differs from a non- 


ſuit, in that the one is negative, and the other poſitive: 
the nonſuit is a mere default and neglect of the plaintiff. 
and therefore he is allowed to begin his ſuit again, upon” 


payment of coſts ; but a retraxit is an open and vo- 


Juntary renunciation of his ſuit, in court, and by this 
he for ever lofes his action. A di/-continuance is ſoine- 
what ſimilar to a nonſuit ; for when a plaintiff leaves a 
chaſm in the proceeding. of his cauſe, as by not continu- 
ing the proceſs regularly from day to day, and time to- 
time; as he ought to do, the ſuit is diſcontinued, and 
the defendant is no longer bound to attend; but the 


plaintiff muſt begin again, by ſuing out a new original, 


uſually paying coſts to his anragonift: Autiently, by 
the demiſe of the king, all ſuits depending in his courts 
were at once diſcontinued; and the plaintiff was obliged 
to renew the proceſs, by ſuing out a freſh writ ſram the 

We writ being totally 
gone, and the defendant no longer bound to attend in - 
conſequence thereof: but, to prevent the expenee as 
well as delay atending this rule of law, we ſtatute 1- 


Ed. VI. c. 7. enacts, that by the death of the king no- 
action ſhall be diſcontinued ; but alf proceedings ſhall: 


ſand good as if the ſame king had been living. 
When the plaintiff hath ſtated his eaſe in the declara- 
tion, it is incumbent on the defendant within a reaſona- 


ble time to make his defence, and put in a plea ; elfe the- 


plaintiff will at once recover judgment by default, or 
nihil dicit of the defendant. ;% 8 


Defence, in its true legal ſenſe, ſignifies not a juſtifiea- 
tion, protection, or guard, which is now its popular fig- 


- nification ; but merely an oppofong.-or denial (from the 
French verb defender) of the truth» or validity of the 


complaint, It is the conteſtatio litis of the civilians :. a 
general aſſertion that the plaintiff. hath no ground of ac- 
tion, which aſſertion is afterwards extended and main- 
tained in his plea. For it would be ridiculous to ſup- 


Py 
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poſe that the defendant comes and fendt (or, in the vul- 
gar. acceptation, . juſtifies) the force and injury, in one 
line, and pleads that he is not guilty of the treſpaſs com- 
plained of, in the next. And therefore in actions of 
dower, where the demandant doth not count of any in- 
jury done, but merely demands her endowment *, and 
in aſſiſes of land, where alſo there is no injury alleged, 
but merely a queſtion of right ſtated for the determinati- 
on of the recagnitors or jury, the tenant makes no ſuch 
defence l. In writs of entry n, where no injury is ſtated 
in the count, but merely the right of the demandant and 
the defective title of the tenant, the tenant comes and 
defends or denies /is right, jus ſuum; that is (as J un- 
derſtand it, though with a ſmall grammatical inaccura» 
cy) the right of the demandant, the- only one expreſsly 
mentioned in the pleadings : or elſe denies his own right 
to be ſuch, as is ſuggeſted by the count of the demandant. 
And in writs of right n the tenant always comes and de- 
fends the right of the demandant and his ſeiſin, jus pre- 
_ difli S. et ſeifinam ipſius , (or elſe the ſeiſin of his anceſ- 
tor, upon which he counts, as the cafe may be) and the 
demandant may reply, that the tenant unjuſtly defends 
his, the demandant's right, and the ſeiſin on which he 
counts p. All which is extremely clear, if we under- 
ſtand by defence an ogpgſition or denial, but is otherwiſe 

inexplicably difficult a2. . | 

The courts were formerly very nice and curious with 
reſpect to the nature of the defence, ſo that if no de- 
fence was made, though a ſufficient plea was pleaded, 
the plaintiff ſhould recover judgment : and therefore 
the book entitled novae narrationes or the-new talys*, at 
the end of almoſt every count, narratio, or tale, ſub- 
joins ſuch defence as4s proper for the defendant to make. 
For a general defence or denial was not;prudent in every 
ſituation, ſince thereby the propriety of the writ, the 
competency of the plaintiff, and the cognizance of the 
court, were allowed. By delending the force and injury 
X Raſtal. entr. 234. 4 The true reaſon of this, 


i Booth ol. real actions. 118. ſays Booth, (on real actions. 94, 
= Vol. H. Append. No. V. 112.) I could never yet find; 
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§. 2. ſo little did he underſtand of 
= Append. No. I. F. 5. principles! | 
© Co, Entr. 182. 25 Co. Litt. 127. 
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the defendant waved all pleas of miſnoſmer t; by de- 
fending the damages, all exceptions to the plaintiff; and 
by defending either one or the other 0e and where it 
mould behove him, he acknowledged the jurifdiQion of 
the court *, But of late years theſe niceties have been 
very, deſervedly diſcoumenanced v; though they ſtill 
ſeem to be law, if inſiſted on x. r 
| Before defence made, if at all, cogmgance of the ſuit 
mukſt be claimed or demanded ; when any perſon or body 
corporate hath the franchiſe, not only of Holding pleas 
within a particular limited juriſdiction, but alſo of the 
ropnizance of plens : and that, either wwithut any words 

 excl[uſive%t other courts, which entitles the lord of the 
franchiſe, whenever any fuit that belongs to his juriſdie- 
tion is commenced in the courts at Weſtminſter, to de- 
mand the cognizance thereof; or voii ſuch excluſive 
words, which alſo entitle the defendant to plead to the 
juriſdiction of the court 7. Upon this claim of cogni- 
zance, if allowed, all proceedings ſhall ceaſe in the ſu- 
perior court, and the plainriff is left at liberty to purfue 

his remedy in the Tpecial juriſdiction. As, when a ſcho- 
lar, or other privileged perſon of the univerſities of Ox- 
ford or Cambridge is impleaded in the courts at Weſt- 
miniſter, for any cauſe of action whatſoever, unleſs upon 
a queſtion of freehold . In theſe cafes, by the charter 
of thoſe learned bodies, confirmed by act of parliament, 
the chaneellor or vice-chancellor may put in a claim of 
cognizance ; which, if made in due time and form, and 
with due proof of the facts alleged, is regularly allowed 
by the court. It muſt be demanded before full de- 
fence is made or imparlance prayed ; for theſe are a 
ſubmiſſion to the juriſdiction of the ſuperior court, and 
the delay is a /aches in the lord of the franchiſe: and it will 
not be allowed, if it occaſions a failure of juſtice ©, or if an 
| t Theloal. dig. / 14+ c. 1. pag. 357. | 
En la defence ſont iij choſes entendantz ; per tant quil defende tort 
et force, home doyt entendre quil fe excuſe de tort a luy ſurmys fer 
counte, et fait ſe partie al ple; vt per tant quil defende les damages, il 
rm le parte able deftre reſpondu ; et per tant quil defende ou et quart 
I devera, il accepre {a poiar de court de conuſtre ou trier leur ple, 
(Med. tenend; car, 408. edit. 1534.) See alſo Co, Litt. 127. 
w Salk. 217. Ld Raym. 282. See pag. 8 3. 
Carth. 230. Ld Raym, 117. Hardr, 505. 
Y 2 Lord Raym, 836. 10 b Raſt, Entr. 128, &c, 
Mod. 126, | © 2 Ventr, 363. 
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action be brought againſt the perfon himſeff, who 
claims the franchiſe, witteſs he hath alſo a power in ſuch 
eaſe of making another judge: . 85 
After defence made, the defendant muſt put in his 
plea. But, before he defends, if the Tait 1's commence 
by capizs or larirat, without any fpecial original, he is 
entitled to demand one imparlnce ©, or licentia loquentli ; 
and may, before he pleads, have more granted by con- 
ſent of the court; to fee if he can end the matter ammca- 
bly without further ſuit, by talking with the plaintiff: a 
practice, which is f ſuppoſed to have arifen from a 
principle of religion, in obedience to that precept of the 
goſpel, © agree with thine adverfary quickly, whilſt 
«© thou art in te way with him t. And it may bè ob- 
ſerved that this goſpel precept has a plain reference to the 
Roman law of the twelve tables, which exprefsly di- 
rected the plaintiff and defendant to make up the matter, 
while they were in tie way, or going to the praetor 
in via, rem uti pacunt orato. There are alſo many other 
previous ſteps which may be taken by a defendant before 
he puts in his plea, He may, in real actions, demand a 
wiew of the thing in queſtion, in order to aſcertain its 
identity and other circumftances. He may crave yyer * 
of the writ, or of the bond, or other ſpecialty upon which 
the action is brought,; that is to /ear It read to him; 
the generality of defendants in the times of antient ſim- 
plicity being fuppoſed incapable to read it themſelves : 
' whereupon the whole is entered verbatim upon the re- 
cord, and the defendant may take advantage of any con- 
dition or other part of it, not ſtated in the Plaintiff de- 
4 Hob. 87. Yearbook M. 8 Hen, VI. 20. Ia this latter caſe 
the chancellor of Oxford claimed Tognizance of an action of 
treſpaſs brought againſt himſelf; which was diſallowed, becauſe 


he ſhould not be judge in his own cauſe. The argument uſed 
by ſerjeant Rolfe, on behalf of the cognizance, is curious and 


worth tranſcribing. —Jeo vont dirai un fable, En-aſcun temps fuit 


un papa, et avtit fait un grand offence, et le cardinals windrent a luy 
et 0% a lay, peccafti,” et dit, © judica me;” et ils diſoyent, 
non poſſumus, quia caput es ecilflae z judica teipſum, et l ap 
dit * judies me cremari;” er fuit combuſſus; et - apres fuit un fain#. 
Et in ceo cas il fuit ſon judge demene, et iſſint n'eſt pas inconvenient que 
un home ſoit juge demene. | 8 

* Append. Ne. III. f 6, f Gilb. Hiſt, Com. Pl. 35. 

t Matth. v. 23. - +» Append. Ne. III. §. 6. 
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claration. In real actions al ſo the tenant may pray in 
aid, or call for aſſiſtance of another, to help him to 
plead, becauſe of the feebleneſs or imbecillity of his own 
eſtate. Thus a tenant for life may pray in aid of him 
that hath the inheritance in remainder or reverſion; and 
an incumbent may pray in aid of the patron and ordinary: 
that is, that they ſhall be joined in the action and help 
to defend the title. Voucher alſo is the calling in of ſome 
ſon to anſwer the action, that hath warranted the ti- 
tle to the tenaut or defendant. This we ſtill make uſe 
of in the form of common recoveries i, which are ground- 
ed on a writ of entry; a ſpecies of action that we may 
| remember relies chiefly on the weakneſs of the tenant's 
4 title, who therefore vouches another perſon to warrant 
| it. If the vouchee appears, he is made defendant in- 
ſtead of the voucher : but, .if he afterwards makes de- 
default, recovery ſhall be had againſt the original defen- 
dant ; and he ſhall recover over an equivalent in value, 

- againſt the deficient vouchee. In aſſiſes indeed, where 
the principal queſtion is whether the demandant or his 
anceſtors were or were not in poſſeſſion till the ouſter hap- 
pened, and the title of the tenant is little (if not at all) 
diſcuſſed, there no voucher is allowed; but the tenant 
may bring a writ of zuarrantia chartæ againſt the war- 
rantor, to compel him to aſſiſt him with a good plea or 

defence, or elſe to render damages and the value of the 
land, if recovered againſt the tenant k. In many real 
actions alſo | brought by or againſt an infant under the : 

1 age of twenty-one years, and alſo in actions of debt 

0 brought againſt him, as heir to any deceaſed anceſtor, 

WW. - either party may ſuggeſt the nonage of the infant, and 

Wi! pray that the proceedings may be deferred till his ful! 
age; or (in our legal phraſe) that the infant may have 
his age, and that the paro/ may demur, that is, that the 
pleadings may be ſtaid; and then they ſhall not proceed 
till his full age, unleſs it be apparent that he cannot be 
prejudiced thereby n. But, by the ſtatutes of Weſtm. 1. 

.3 Edw. I c. 46. and of Gloceſter 6 Edw. I. c. 2. in writs 
of entry ſur diſſeiſin in ſome particular caſes, and in ae- 
i Vol, II. append, No. V. I Dyer, 137. f 
8 2. m Finch, L. 360, 
"SF, N. Bo $36» 
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tions anceſtral brought by an inſant, the parol ſhall 
not demur : other wiſe he might be deforced of his 
whole property, and even want a maintenance, till he 
came of age. So likewiſe in @ writ'of dower the heir 
Jhall not have his age; for it is -neceſſary that che 
widow's claim be immediately determined, elſe ſhe 
want a preſent ſubſiſtence *, Nor ſhall an infant 
tron have it in a quare anpedit , ſince the law holds 


: | 1 and expedient ab the church be itnmedi- | 


ately filled, an 34 418-4 Ss ROD COL TOO ie 
When theſe proceedings are over, the defendant muſt 
then put in his excuſe or plea;' Pleas are of two fort: 
_  dilatory pleas, and pleas tw the affion. Dilatory pleas 
are ſvch as tend merely to delay or put off the ſuir, by 
queſtioning the propriety of the remedy, rather than by 


denying the injury,: pleas to the action are ſueh as dif- 


pute the very cauſe of ſuit. The former cannot be 
pleaded after a general imparlance, which is an ac- 
| knowledgment of the propriety of the action. For 
imparlances are either general, of 'which we have be- 
fore ſpoken, and which are granted of courſe; er 
ſpecial, with a ſaving of all exceptions to the u rit or 
count, which may be granted by the prothohotary; or 


they may be ſtill nere ſpecial, with à faving df all ex- 
ceptions whatſoever, which are granted at the diſere- 


. 


tion of the court Wx. R 
1. Dilatory pleas are, 1. To the juriſaiction of the 
court: alleging, that it ought not to hoſd plea of this 
injury, it ariſing in Wales or beyond fea ; or becauſe 
the land in queſtion is of antient demeſne, and ought 
only to be demanded in the lord's court, Sc. 2. To 
the diſability of the plaintiff, by reaſon whereof he is 
jncapable to eemmence or eontinue the ſuit; as, that 
he is an alien enemy, outlawed, excommaunicated, at- 


tainted of treaſon or felony; under a frænunire, not 


in rerum natura (being only a fiftitious perſon), an in- 

fant, a feme-covert, or a | monk profeſſed, 3. In 

abatement which abatement is either of the writ, or 
Vow HE 2+ 10 09140 | Z : 


® x Roll, Abr. 137, * 12 Mod. 529. 
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the count, for ſome defect in one of them; as by miſ- 
naming the defendant, which is callede a miſnoſmer; 
giving him a wrong addition, as eſquire inſtead of 

nig/t ; or other want of form in any material reſpect. 
Or, it may be, that the plaintiff is dead.z for the death 
of either party is at once an abatement. of the ſuit. 
And in actions merely perſonal, ariſing ex: delido, for 
wrongs actually done or committed by the defendant, 


as treſpaſs, battery, and ſlander, the rule is that dis 


fer ſonalis moritur cum perſona 1; and it never ſhall be 


revived either by or againſt the :executors or other re- 


preſentatives. For neither the executors of the plain- 
tiff have received, nor thoſe of the defendant have 
committed, in their oven perſonal capacity. any manner 
of urong or injury. But in actions ariſing ex cantradu. 
by breach, of: promiſe and. the like, here the right 
deſeends · to the repreſentatives of the, plaintiff, and 
thoſe of the deſendant have aſſets to anſwer the de- 
mand, though. the ſuits ſhall abate by the death of the 
parties, yet they may be revived againſt or by the ex- 
ecutors : being indeed rather actions againſt the pro- 


perty than the perſon, in which the executors have now 


the ſame intereſt that their teſtator had before. 
Theſe pleas to the juriſdiction, to che diſability, or in 
abatement, were formerly very often uſed as mere di- 
latory pleas, without any foundation ef truth, and 
calculated only for delay; but -now by flatute 4 & 5 
Ann, c. 16, no dilatory plea is ta be admitted, without 
affidavit made of the truth thereof, -or ſome probable 
matter ſhewn to the court to induce them to believe 
it true. And with reſpect aso the benutz it 
is a rule, that no exception ſhall be 

a declaration or writ, unleſs the deſendant · will in the 
ſame-plea give the plaintiff a better ?; that i, ſhew 


him how it might be amended, that there may not be 


two objections upon the ſame account. Neither, by 


admitted againſt 


- —Y 


7 


ſtatute 8 & 9 W. III. c. 31. ſhall any plea in abatement _ 


be admitted in any ſuit ſor partition of lands; nor 
ſhall the ſame be abated by reaſon of the death of any 
tenant. | 


*s Inſt. 315. * Brownl. 139, 
March. 14. . . 
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All pleas to the juriſdiction conclude to the cogni- 
zance of the court; praying judgment, whether the 
„court will have further cognizance of the ſuit:“ 
pleas to the diſability conclude to the perſon; by pray- 
ing © judgment, if the ſaid A the plaintiff ought to be 
< anſwered :” and pleas in abatement (when the ſuit is 
by original) conclude to the writ or declaration; by 
praying judgment of the writ, or declaration, and 
de that the ſame may be quaſhed,“ caſſetur, made void. 
or abated: but, if the action be by bill, the plea muſt 
pray © judgment of the bill,“ and not of the declara- 
tion; the bill = here the original, and the declara- 
tion only a copy of the bill. 

When theſe dilatory pleas are allowed, the cauſe is 
either diſmiſſed from that juriſdiQtion ; or the plaintiff 


is ſtayed till his diſability be removed; or he is obliged - 


to ſue out a new wrn, by leave obtained from the 
court i; or to amend and new frame his declaration. 
But when on the other hand they are overruled as 
frivolous, the defendant has judgment of reſpondea: 
ouſter, or to nnſwer over in ſome better manner, It is 
then incumbent on him to plead, = | 
2. A plea to the action; that is, to anſwer to the me- 
rits of the: complaint, This is done by confeſſing or 
denying it. | | | 
A conſeſſion of the whole complaint is not very 
uſual; for then the defendant would probably end the 
matter ſooner ;- or not plead at all, but ſuffer judgment 
to go by default. Vet ſometimes, after tender and 
refuſal of a debr, if the creditor haraſſes his debtor 
with an action, it then becomes neceſſary for the defen- 
dant to acknowlege the debt, and plead the tender ; 
adding that he has always been ready, to temps friſi, 
and ſtill is ready, uncore priſt, to diſcharge it: for a 
tender by the debtor and refuſal by the creditor will in 
all caſes diſcharge the coſts*, but not the debt itſelf ; 
though in ſome particular caſes the creditor will totally 
loſe his money®, But frequently the defendant con- 


Co. Entr. 271, _ ®Litr, 5. 318. Co. Litt, 209. 
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ſeſſes one part of the complaint (by a cognovit adtiomem 


in reſpect thereof), and traverſes or denies the reſt: in 


order to avoid the expenſe of carrying that part to a 
formal trial, which he has no ground to litigate. A 
ſpecies of this ſort of eonſeſſion is the payment of mongy 


into court * which is for the moſt part neceſſary upon 


pleading a tender, and is itſelf a kind of tender to the 


plaintiff ; by paying into the hands of the proper of- 
ficer of the court as much as the defendant acknow- 
leges to be due, together with the coſts hitherto in- 


_ . curred, in order to prevent the expenſe of any farther 


proceedings. This may be done upon what is called a 


motion; which is an occaſional application to the court 

by the parties or their counſel, in order to obtain ſome 
rule or order of court, which becomes neceſſary in the 
progreſs of a cauſe; and it is uſually grounded upon 


an affidavit, (the perfect tenſe of the verb aſſido) being 
2 voluntary oath before ſome judge or officer of the 


court, to evince the truth of certain facts, upon which 


the motion is grounded: though no ſuch affidewit is 
neceſſary for payment of money into court, If, after 
the money paid in, the plaintiff proceeds in his ſuit, it 
is at his own peril: for, if he does not prove more due 
than is ſo paid into court, he ſhall be nonſuited and 
pay the defendant coſts; but he ſhall ſtill have the 


money ſo paid in, for that the defendant. has acknow- 


leged to be his due. In the French Jaw the. rule of 
practice is grounded upon principles ſomewhat ſimilar 
to this: for there, if a perſon be ſued for more than 
he owes, yet he loſes his cauſe if he doth not tender 


Jo much as he really does owe. To this head may 


alſo be referred the practice of what is called a ſet-off : 
whereby the deſendant acknowleges the juſtice of the 
plaintiff's demand on the one hand; but on the other, 


ſets up a demand of his own, to counterbalance that 


of the plaintiff, . either in the whole or in part: as, if 


tte plaintiff ſues for ten pounds due on a note of hand, 
the defendant may ſet off nine pounds due to himſelf 


for merchandize ſold to the plaintiff, and, in cafe he 


» Styl. pract. Reg. (edit. 16 57.) Sp. L. b. 6. c. 
201. 2 Keb. 555, Sal, 596. | 
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pleads ſuch ſet-off, muſt pay the remaining balance into 
court. This anſwers very nearly to the compen/atio, or 
floppage; of the civil Jaw a, and depends on the ſtatutes | 
2 Geo. II. c. 22. and 8 Geo. II. e. 24. which enact; 
that, where there are mutual debts between the plain- 
tiff and defendant, one debt may be ſer agaĩaſt the 
other, and either pleaded in bar, or given in evidence 
upon the general iſſue at the trial; which ſhall ope- 
rate as payment, and extinguiſh ſo much of the plain- 
tiff 's demand. 1 5 
Pleas, that totally deny the cauſe of complaint are 
either the general iſſue, or a ſpecial plea, in ba. 
r. The peneral iſſue, or general plea, is what tra- 
verſes, thwarts, and denies. at once the whole decla- 
ration; without offering any ſpecial matter whereby 
to evade it, As in treſpaſs either vi et armis, or an the 
caſe, non culpabilis, not guilty Y ; in debt pop contract, 
nil debet, he owes nothing; in debt on bond, non 6ſt. 
factum, it is not his deed ; on an afſump/it, non a ſumpfit, 
he made no ſuch promiſe, Or in real ations, nul or-, 
no wrong done; nul diſſeiſin, no diſſeiſin; and in a 
writ of right, the miſe or iſſue is, that the tenant has 
more right to hold than the demandant has to demand. 
Theſe pleas are called the general iſſue, becauſe, by 
importing an abſolute and general denial of what is 
alleged in the declaration, they amount at once to an 
iſſue; by which we mean a fa affirmed on one fide 
, 
Formerly the general iſſue was ſeldom pleaded, ex- 
cept When the party meant wholly to deny the _ 


= + © 


alleged againft him, But when he meant to diſtinguiſh 


away or palliate the charge, it was always uſual to ſet 
ſorth the particular facts in what is called a 22 plea; 
which was originally intended to apprize the court and 
the adverſe party of the nature and circumſtances of 
the defence, and to keep the law and the ſact diſtinct. 
And it is an invariable rule, that every defence, which 
cannot be thus ſpecially pleaded, may be given in evi- 

dence, upon the in iſſue at the trial. But, the 
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ſeience of pleading having been frequently perverted to 
the purpoſes of chicane and delay, the courts have of 
tate in ſoine inſtances, and the legiſlature in many. more, 
permitted the general iſſue to be pleaded, which leaves 
every thing open, the fact, the law, and the equity of 
the caſe ; and have allowed ſpecial matter to be given 
in evidence at the trial, And, though it ſhould ſeem. 
as if much confuſion and uncertainty would follow from 
ſo great a relaxation of the ſtrictneſs antiently obſerved, 
yet experience has ſhewn it to be otherwiſe; eſpecially 
with the aid of a new trial, in caſe eſther party be un- 
fairly ſurprized by the other, 
2. Special pleas, in bar of the plaintiff 's demand, are 
very varipus, according to the circumſtances of the de- 
ſendant's caſe, As, in real actions a general releaſe or 
a fine, both of which may deſtroy and bar the plain- 
tiff 's title. Or, in perſonal actions, an accord, arbitra- 
tion, conditions performed, nonage of the defendant, 
or ſome other fact which precludes the plaintiff from 
his action . A jufiification is likewiſe a ſpecial plea in 
bar; as in actions of aſſault and battery, ſon aſſault 
demeſne, that it was the plaintiff 's own original aflault ; 
in treſpaſs, that the ——— did the thing complain- 
ed of in right of ſome office which warranted him ſo 
to do; or, in an action of ſlander, that the plaintiff is 
really as bad a man as the defendant ſaid he was. 
Alfo a man may plead the ſtatutes of limitation * in 
bar; or the time limited by certain acts of parliament, 
beyond which no plaintiff can lav his cauſe of action. 
This, by the ſlatute of 32 Hen, VIII. e. 2. in a writ of 
right is ſixty vears: in aſſiſes, writs of entry, or other 
oſſeſſory actions real, of the ſeiſin of one's anceſtors, 
in lands: and either of their ſeiſin, or one's own, in 
rents, ſuits, and ſervices; /fty years: and in actions 
rea! for lands grounded upon one's own ſeiſin or po- 
ſeſſion, ſuch poſſeflion muſt have been within 2 
years, By ſtatute 1 Mar. ſt. 2. c. 5, this limitation 
does not extend to any ſuit for advowſons, upon reaſons 
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given in a former chapter d. But by the ſtatute 21 Jac. 
I. c. 2. a time of limitation was extended to the cafe of 
the king; vis. ſixty years precedent to 19 Feb. 16230: 
but, this becoming. ineffectual by efflux of time, the 
ſame date of limitation was fixed by ſtatute ꝙ Geo. III. 
c. 16. to commenre and be reckoned backwards, from 
the time of bringing any ſuit or other proceſs, to re- 
cover the thing in queſtion; ſo that à poſſeſſion for 
A /ixty years is now a bar even againſt the prerogative, in 
derogation of the antient maxim ** nullum tempus occur" 
© ri4:regi,” | By another ſtature, 21 Jac, I. c. 16. 
twenty* years is the time of limitation in any writ of 
formedon: and. by a conſequence, twerlty years is alſo 
the limitation in every action of ejectment; for no 
cejectment can be brought, unleſs where the leſſor of the 
plaintiff is entitled to enter on the lands 4, and by the 
ſtatute 2 Bae. I. e. 16. no entry can be made by any 
man, unleſs within twenty years aſter his right ſhall 
accrue.” Alſo all actions of treſpaſs, (quare clauſum fre- 
git, or otherwiſe) detinue, trover, replevin, account. 
and caſe, (except upon aceounts' between merchants) 
debt on ſimple contract, or for'arrears of rent, are li- 
mited by the ſtatute laſt” mentioned to fix years after 
the cauſe of action commenced: and actions of aſſault, 
menace, battery; mayhem, and / impriſonment, muit 
be brought e aca years, and actions for worde 
within % years, after the injury committed. And by 
the ſtatute 31 Eliz. e. 5 all ſuirs, indictments, and in- 
formations, upon any penal ſtatutes, where any forfei- 
ture is to the crown alone, ſhall be ſued within uo 
years, and where the forfeiture is to a ſubject or to the 
crown and a ſubject, within one year, after the offence 
committed; unleſs where any other time is ſpecially 
limited by the ſtature, Laſtly, by ſtatute 10 by. III. 
c. 14. no writ of error, ſcire facias, or other ſuit, ſhall 
be brought to reverſe any judgment, fine, or recovery, 
for error, unleſs it be proſecuted within twenty years. 
The uſe of theſe ſtatutes of limitation is to preſerve the | 
rex of the kingdom, and to prevent thoſe innumera- 
dle perjuries which might enſue, if a man were allowed 
to bring an action ſor any injury committed at any di- 
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If thereſore in any ſuit, the injury, or caule of action, 


law, the defendant may plead the flatutes of limitations 
in bar; as upon an afſump/it, or promiſe to pay money 
to the plaintiff, the defendant may plead nen afſumpfet 
infra fex 'annes ; he made no ſuch promiſe within fix 
years; which is an effectual bar to the complaint. 
An ꝑfeppel is likewiſe a ſpecial plea in bar: which. 
happens where a ma hath done ſome act, or executed 


ſome deed, which eſtops or precludes him from aver- 


ring any thing to the contrary, As if tenant for years. 
{who hath no freehold) levies a fine to another perſon. 
Thongh this, is void as to ſtrangers, yet it ſhall. work 
as an eftoppel to the cognizor ; for, if he afterwards 


brings an aQion, to recover theſe lands, aud his fine is 


leaded againſt him, he ſhall thereby be d from 
Greg 9 no freehold at the — there 
fore was incapable of leyying i. 
The conditions and qualities of a plea (whieb, as well 

as the doctrine of eſtoppels, will alſo hold equally, 
mutatis mutundis, with regard to other paris of plead- 


ing) are, 1. That it be Gogle and containing only one 


matter; ſor duplieity 1 confuſion, But by 4 & 5 
Ann. c. 16. a man with leave of the court may plead 
two or more diſtinct matters or ſingle pleas; as in an 


action of aſſault and battery, theſe three, not guilty, 


fon aſſault. demeſne, and the ſtatute of limitations. 2. 
That; it be direct and poſitive, and not argumentative. 
2. That it have convenient certainty of time, place, and 
perſons. 4. That it anſwers, the plaintiffs allegations 
in every material point, 5, That it be ſo pleaded as. 
to be capable of trial. n le * 

. ; ; 1 4 
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Special pleas are uſually in the affirmative, ſome- 
times in the negative, but they always advance ſome 
new fat not mentioned in the declaration; and then 
they muſt be ayerred to be true in the common form. 
* And this he is ready to verify.” This is not neceſſary 
in pleas of the general iſſue; thoſe always containing 
a total denial of the facts before advanced by the other 

party, and therefore putting him on the proof of them. 

It is a rule in pleading, that no man be allowed to 
plead ſpecially ſuch a plea as amounts only to the gene- 
ral iſſue, or a total denial of the charge; but in ſuch 
caſe he ſhall be driven to plead the general iſſue in 
terms, whereby the whole queſtion is referred to a jury. 
But if the deſendant, in an aſſiſe or action of treſpaſs, 
be deſirous to reſer the validity of his title to the court 
rather than the jury, he may ſtate his title ſpecially, 
and at the ſame time give colour to the plaintiff, or ſup- 
zofe him to have an appearance or colour of title, bad 
indeed in point of law, but of which the jury are not 
competent judges. As if his own true title be, that he 
claims by feoffment with Jivery from A, by force of 
which he entered on the lands in queſtion, he cannot 
plead this by itfelf, as it amounts to no more than the 
general iſſue, nul tort, nu] Allee in aſſiſe, or not guiliy 
in an action of treſpaſs. But he may allege this ſpe- 
cially, provided he goes ſarther and ſays, that the 
plaintiff claiming by colour of a prior deed of ſeoffment, 
without livery, entered; upon whom he entered; and 
may then refer himſelf to the judgment of the court 
which of theſe two titles is the beſt in point of law f. 
When the plea of the defendant is thus put in, if it 
does not amount tb an iſſue or total contradiction of 
the declaration but only evades it, the plaintiff may 
plead again, and reply to the defendant's plea: either 
traverſing it, that is, totally denying it; as if on an 
action of debt upon bond the defendant pleads /olvir 
ad diem, that he paid the money when due, here the 
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laintiff in his replication may totally traverſe this plea, 
6 denying that the defendant paid it : or he may al- 
lege new matter in eontradiction to the defendant's plea ; 
as when the defendant pleads no award made, the plain- 


tiff may reply, and ſet forth an actual award, and aſ- 


fign a breach t: or the replication may confeſs and avoid 
the plea, by ſome new matter of diſtinction, conſiſtent 
with the plaintiff 's former declaration; as, in an action 
far treſpaſſing upon land whereof the plaintiff is ſeiſed, 
if the defendant ſhews a title to the — by deſcent, 
and that therefore he had a right to enter, and gives 
colour to the plaintiff, the plainniff may either traverſe 
and totally deny the fa of the deſcent; or he may 
confeſs and avoid it, by replying, that true it is that 
ſuch deſcent happened, but that ſince the deſcent the 
defendant himſelf demiſed the lands to the plaintiff for 


term of liſe. To the replication the defendant may 


rejain, or put in an anſwer called a rejeinder. The 
plaintiff may anſwer the rejoinder by a ſur-rejoinder ; 
upon which the defendant may rebut ; and the plaintiff 
anſwer him by a ſur-rebutter. Which pleas, replica- 
tions, rejoinders, ſur-rejoinders, rebutters, and ſur- 
rebutters anſwer to the exceptio, replicatio, duplicatio, 
triplicatio, and guadruplicatis of the Roman laws . 
The whole of this proceſs is denominated the plead- 


ing; in the ſeveral ſtages of which it muſt be carefully 


obſerved, not to depart or vary from the title or de- 


| ſence, which the party has once inſiſted on, For this 


(which is called a departure in pleading) might occaſion 
endleſs altercation, Therefore the replication muſt 
ſupport the declaration, and the rejoinder muſt ſupport 
the plea, without departing out of it, As in the caſe 
of pleading no award made, in conſequence of a bond 
of arbitration, to which the vlaincff replies, ſetting 
forth an actual award; now the defendant cannot re- 
join that he hath performed this award, for ſuch re- 
zoinder would be an entire departure from bis original 
plea, which alleged that no ſuch award was made: 
therefore he has now no other choice, but to traverſe 


* Append, No. III. & 6. * Infl, 4. 34: Bract. J. 5. tr. 5. c. I, 
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the ſact oſ the replication, or elſe to demur upon the 


law of it. in! area 405 bs, 

Vet in many actions the plaintiff, who has alleged in 
his declaration a general wrong, may in his replica- 
tion, aſter an evaſive plea by the defendant, reduce that 


general wrong to a more articular certainty, by aſ- 


ſigning the injury afreſh with all its ſpecific circum- 


ſtances in ſuch manner as clearly to aſcertain and iden- 
riſy it, conſiſtently with his general ebe - Which 


is called a new or novel aſſignment, As, if the plaintiff 
in treſpaſs declares on a breach of his eloſe in D; and 
the 3 pleads that the place where the injury is 
ſaid to have happened is a certain cloſe of paſture in 


D, which deſcended to him from B his father, and ſo is 
his own freehold; the plaintiff may reply and aſſign 
another cloſe in D, ſpecifying the abuttals and boun- 


daries, as the real place of the injury i. 

1t bath previouſly been obſerved 
pleading muſt. be avoided. Every plea mult be fimple, 
entire, connected, and confined to one ſingle point: it 


— 


* that duplicity in 


muſt never be entangled with a variety of diſtinct in- 


dependent anſwers to the ſame matter; which muſt re- 
quire as many different replies, and introduce a multi- 
tude of ifſues upon one and the ſaine diſpute, For this 
would often embarraſs the jury, and ſomerunes the 
court itſelf, and at all events would greatly enhance 


the expenſe of the parties, Yet it frequently is expe- 


dient to plead in ſuch a manner, as to ad any im- 
rlied admiſſion of a faQ, which. canvot, with propriety 
or ſafety be poſitively affirmed or denied, And this 
may be done by what is called a Ser whereby 
the party interpoſes an oblique allegation or denial of 
ſome fact, proteſting (by the gerund, reteſtando) that 
ſuch a matter does or does not exiſt; and at the ſame 
time avoiding a direct affirmation or denial, Sir Ed- 


ward Coke hath defined! a proteſtation (in the pithy 


dialect of that age) to be an excluſion of a conc!u- 
'* ſion.” For the uſe of it is, to fave the party from 


+ 


bro. 41. treſpaſs, 20 5. 284. I Iaſt. 124, 
pag.. 308. 5 | | . 
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being concluded with reſpect to ſome fact or eireum- 
ſtance, which cannot be directly affirmed or denied 
without ſalling into duplicty:of pleading ; and which 
yer, if he did not thus enter his proteſt, he might be 
deemed to have tacitly waived or admitted. Thus, 
while tenure in villenage ſubſiſted, if a villein had 
brought an action againſt his lord, and the lord was in- 
elined to try the merits of the demand, and at the ſame 
time to prevent any concluſion againſt himſelf that he 


had waived his « 297 0 ; be could not in this caſe both 


plead aftirmanvely that the plaintiff was his villein, and 
alſo take iſſue upon the demand; for then his plea 
would have been 4:uble, as the former alone would have 
been a good bar to the action: but he might have al- 
leged the villenage of the plaintiff, by way of pro- 
teſtation, and then have denied the demand. By this 
means the future vaſſalage of the plaintiff was ſaved to 
the defendant, in cafe the iſſue was found in his (the 
defendant's favour w: for the proteſtation prevented 
that concluſion, which would otherwiſe have reſulted 
from the reſt of his defence, that he had enſranchiſed 
the plaintiff ® ; ſince no villein could maintain a civil 
action againſt his lord. So alſo if a defendant, by 
way of inducement to the. point of his defence, alleges 
(among other matters) a particular mode of feifin te: - 
tenure, which the plaintiff is unwilling to admit, and 


yet deſires to take iſſue on the principal point of the 


defence, he muft deny the ſeiſin or tenure by way of 
proteſtation, and then traverſe the defenfive matter. 
So laſtly, if an award be ſet forth by the plaintiff, and 
he can aſſign a breach in one part of is, (viz. the non- 
payment of a Tum of 9 and yet is afraid to ad- 
nüt the performance of the reſt of the award, or to 
arer in general a non- perſormance of any part of it, 
jeſt ſomething ſhould appear to have been performed; 
he may ſave to himſelf any advantage he 1 here- 


aſter make of the general „ e y alleg- 


ing hat by proteflation ;' and plead only the non- pay - 
n:ent of the money . | 


m Co, Litt, 126. 
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In any ſtage of the pleadings, when either fide ad- 
vances or affirms any new matter, he uſually (as was 

ſaid) avers it to be true; and this he is ready td ve- 
rify, On the other hand, when either fide traverſes - 
or denies the facts pleaded by his antagoniſt, he uſùal- 
ly tenders an iſſue, as it is called; the danguage of 
which is different according to the party by whom the 
iſſue is tendeted; for if the traverſe or denial comes 
from the defendant, the iſſue 1s tendered in this man- 


ner, and of this he puts himſelf upon the country,” 


muſt now 


thereby ſubmitting hunſelf to the judgment of his 
peers? ; but if the traverſe lies upon the plaintiff, he 
tenders the iſſue or prays the judgment of the peers 
aga inſt tlie defendant in another form; thus, and this 
be prays may be inquired of by the country.“ 5 
But if either fide (as, for inſtance, the defendant} 
pleads a ſpecial negative plea, not traverſing or deny- 
ing any thing that was before alleged, but diſcloſing 
ſome new negative matter; as where the ſuit is on a 
bond, conditioned to perform an award, and the de- 
fendant pleads, negatively, that no award was made, 
he tenders no iſſue upon this plea; becauſe it does noe 
yet appear whether the fact will be diſputed, the plain» 
tiff not having yet aſſerted the exiſtence of any award; 
but when the plaintiff replies, and ſets forth an actual 
ſpecific award, if then the defendant traverſes the re- 
lication, and denies the making of any ſuch award, 
he then and not before tenders an iſſue to the plaintiff, - 
For when in the courſe of pleading they come to a 
point which is affirmed on one fide, and denied on the 
other, they are then ſaid to be at iflue; all their de- 
bates being at laſt eontracted into a ſingle point, which 
| be determined either in favour of the plain- 
tiff or of the defendant, , | 
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CHAPTER THE TW ENT V. FIRST. 


Or ISSUE AND DE MU RRE R. 


SSUE, exitus, being the end of all the pleadings, 
is the fourth part or ſtage of an action, and is. 
either upon matter of lar, or matter-of fad. 

An iſſue upon matter of law is called a demurrer- 0 
and it confeſſes the facts to be true, as ſtated by the op- 
poſite party; but denies that, by the law ariſing upon 
thoſe ſacts, any injury is done to the plaintiff, or that 
the defendant has made out a legitimate excuſe; ac- 

. cording to the party which * demurs, demoratur, + 
reſts or abides upon the point in queſtion, As, if the 
matter of the plaintiff's complaint or declaration be in- 

ſufficient in law, as by not aſſigning any ſufficient treſ— 
paſs, then the defendant demurs to the declaration; if, 
on the other hand, the defendant's excuſe or plea. be . 
invalid, as if he pleads that he committed the treſpaſs 
by authority from a ſtranger, without making out the 
ſtranger's right ; here the plaintiff may demur in law 
to the plea: and ſo on in every other part of the pro- 
ceedings, where either ſide perceives any material 
_— in point of law, upon which he may reſt his 
Gabe, --- | 

The form of ſuch demurrer is by averring the de- 
claration or plea, the replication or rejoinder, to be 
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inſufficient in law to maintain the action or the defence ; 
and therefore praying judgment for want of ſufficient 
matter alleged . Sometimes demurrers are merely for 
want of ſufficient form in the writ or declaration. But 
in caſe of exceptions to the form, or manner of plead- 
ing, the party demurring muſt by ſtatute 27 Eliz. c. 5, 
and 4 & 5 Ann. c. 16, ſer forth «the cauſes of his de- 
murrer, or wherein he apprehends the deficiency to 
conſiſt, And upon either a, genera/, or ſuch a ſpecial 
demurrer, the _— party muſt aver it to be ſuffici- 
ent, which is called a joinder in demurrerꝰ, and then 
the parties are at iſſue in point of law. Which iſſue in 
law, or demurrer, the judges of the court before which 
the action is brought muſt determine. 

An iſſue of fact is where the fact only, and not the 
law, is diſputed. And when he that denies or tra- 
verſes the fact pleaded by his antagoniſt has tendered 
the iſſue, thus, and this he prays may be inquired of 
„ by the country,” or, and of this he puts himſelf 
upon the country,” it may immediately be ſubjoined 
by the other party,“ and the ſaid A. B. doth the like.” 
Which done, the iſſue is {aid to be joined, both parties 
| having agreed to reſt the fate of the cauſe upon the 
truth of the ſad in queſtion . And this iſſue, of ſact, 
muſt generally ſpeaking be determined not by the 
judges of the court, but by ſome other method ; the 
principal of which methods is that by the country, per 
pnis, (in Latin, per patriam) that is, by jury. hich 
eſtabliſhment, of different tribunals for S 
theſe different iſſues, is in ſome meaſure agreeable to 
the courſe of juſtice in the Roman republic, where the 
judices ordinarii determined only queſtions of ſact, but 
queſtions of law were referred to the decifions of the 
centumviri 4, _ 


But here it will be proper to obſerve, that during 


the whole of theſe proceedings, from the time of the 


defendant's appearance in obedience to the king's writ, 


» Append, No, III. f. 6. * Append, No. II. 5. 4: 
d Ibid. *  9Cie, d Oroter, l. 1. c. 38. 
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it is neceſſary that both the parties be kept or continued 
in court from day to day, till the final determination of 
the ſuit, For the court can determine nothing, unleſs 
in the preſence of both the parties, in perſon or by 
their attorneys, or bpon default of one of them, after 
his original apptcatudce and a time prefixed for his ap- 
pearance in court agein. Therefore in the courſe of 
pleading, if either party neglects to put in bis decla- 
ration, plea, replication, rejoinder, and the like, 
within the times e llotted by the ſtanding rules of the. 
court, the plaintiff, if the omiſſion be his, is ſaid to be 
non ſuit, or not to follow and purſue his complaint, and 
ſhall loſe the benefit of his writ: or, if the negligence 
be on the ſide of the defendant, judgment may be had 
againſt him, ſor ſuch his default, And, after iflue or 
demurrer joined, as well as in ſome of the previous 
ſtages of proceeding, a day is continually given and 
entered upon the record, for the parties to appear on: 
from time to time, as the exigence of the cafe may re- 
quire. The giving of this day is called the continuance, 
becauſe thereby the proceedings are contidued without 
interruption ſrom one ' adjourninent to another, If 
. thefe continnances are omitted, the cauſe is thereby 
diſcontinued, and the defendant is diſcharged fine die, 
without a day, for this turn: for by his appearance in 
court he has obeyed the command of the king's writ : 
and, unleſs he be adjourned over to a day certain, he 
is no longer bound to attend upon that ſummons ; but 
he muſt be warned afreſh, and the whole muſt begin 


de n. 5 3 3; 

Now it may ſometimes happen, that after the de- 
ſendant has pleaded, nay, even after iſſue or demurrer 
joined, there may. have ariſen ſome new matter, 
which it is proper for the defendant to plead; as, that 
the plaintiff, being a. feme-ſole; is ſinee married, or 


that ſhe has given the defendant a releaſe, and the 


like: here, if the defendant takes advantage of this 
new matter, as early as he poſſibly can, vig. at the 
day given for his next appearance, he is permitted to 
pleach it in what is called a plea puis darrein continuante, 


or huge the laſt adjournment, For it would be unjuſt 
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to exclude him ſrom the benefit of this new defence, 
which it was not in his power to make when he pleaded. 
the former, But it is dangerous to rely on ſuch a plea, 
without due conſideration; for jt confeſſes. the matter 
which was before in diſpute between the parties 
And it is not allowed to be put in, if any continuance 
has intervened. between the arifing of this freſh matter 
and the pleading of it: for then the defendant is guil- 
ty of neglect, or /ac/es, and is ſuppoſed to rely on the 
merits of his former plea. Alſo it is not allowed after 
a demurrer is determined, or verdict given ; becauſe 
then relief. may be had in another way, namely by writ 
of audita querela, of which hereafter.. And theſe pleas 
puis darrein continuance, when brought to a demurrer 
in law or iſſue of fact, ſhall be determined in like 
manner as other pleas. | ft arr? He} 
We have ſaid, that demurrers, or queſtions con- 
cerning the ſufficiency of the matters alleged in the 
pleadings are to be determined by the judges of the 
court, upon ſolemn argument by counſel on both ſides ; 
and to that end a demurrer book is made up, contain- 
ing all the proceedings at length, which are afterwards 
entered on record; and copies thereof called paper= 
buoks, are delivered to the judges to peruſe. The re- 
cord f is a hiſtory of the moſt material proceedings in 
the cauſe, entered on a parchment roll, and continued 
down to the preſent time; in which muſt be ſtated the 
original writ and ſummons, all the pleadings, the de- 
claration, view on oyer prayed, the imparlances, plea, 
replication, rejoinder, continuances, and whatever 
farther proceedings have been had; all entered werba- 
im on the roll, and alſo the iſſue or demurrer; and 
joinder therein. | | 
Theſe were formerly all written, as in deed all pub- 
lic proceedings were, in Norman or law French, and 
even the arguments of the counſel] and deciſions of the 
court were in the ſame barbarous dialect. An evident 
and ſhameful badge, it muſt be owned, of tyranny 
and foreign ſervitude ; being introduced under the 


*Cro, Eliz, 49, £ Append, No, II. $1 4+ No, III. 5. 6. | 
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auſpices of William the Norman, and his ſons: 
whereby the ironical obſervation of the Roman ſatyriſt 
came to be literally verified, that Gallia cauſidico- 
* docutt facunda Britannos . This continued till the 
reign of Edward III; who, having employed His arms 
ſucceſſively in ſubduing the erown of France, thought 
it unbeſeeming the dignity of the victors - to uſe any: 
longer the language of a vanquiſhed country. By a- 
ſtatute therefore, paſſed in the thirty-ſixth year of his 
reign d, it was enacted, that for the future all pleas- 
ſhould be pleaded, ſhewn, defended; anſwered, de- 
bated, and judged in the Engliſh tongue; but be en- 
tered and 4 6 in Latin. In like manner as don 
Alonſo X, king of Caſtile (the great-grandfather of 
our Edward 5 obliged his ſubjects to uſe the Caſti- 
lian tongue in all legal proceedings V and as, in 1286, 
the German language was eſtabliſhed in the courts of 
the empire 2. Knd perhaps if our legiſlature had then 
directed that the writs themſelves, which are mandates 
ſrom the king to his ſubjeQs to perform certain acts or 
to appear at certain places, ſhould have been framed 
in the Engliſh language, according to the rule of our 
antient law, it had not been very improper. But the 
record or enrollment of thoſe writs and the- proceed- - 
ings thereon, which was calculated for the benefit of 
poſterity, was more ſerviceable (becauſe more durable) 
in a dead and immutable language than in any flux or 
living one. The praQiſers however, being uſed to 
the Norman language, and therefore imagining they - 
could expreſs their thoughts more aptly and more con- 
ciſely in that than in any other, ſtil]:continued to take 
their notes in law French: and of courſe when thoſe - 
notes came to be publiſhed, under the denomination of : 
reports, they were printed in that barbarous dialect; 
which, joined to the additional terrors of a Gothic 
black letter, has occaſioned many a ſtudent to throw 
away his Plowden and Littleton, without venturing to- 
attack- a page of them. And yet in reality, upon a 
nearer -aequaintar.ce, they would have ſound nothing 
very formidable in the language; which differs in its 


J. xv. 111. N bid. xxix. 23 8. 
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Mod. Un, Hiſt, xx. 211. 
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grammar andorthography as much from the modern 

—— as the diction of Chaucer and Gower does 
from that of Addiſon and Pope. Beſides, as the Eng- 
liſh and Norman languages were concurrently uſed by. 
our anceſtors for ſeveral centuries together, the two. 
idioms have naturally aſſimilated, and mutually bor- 
rowed from each other: for which reaſon the gram- 
matical conſtruction of each is ſo much the ſame, that 
I apprehend an Engliſhiman [amy a week's prepara- 
tion) would underſtand the laws of Normandy, col- 
lected in their grand couftumier, as well if nat better 
than a Frenchman bred within the walls of Paris. 

The Latin, which ſucceeded the French for the en- 
try and enrollment of pleas, and which continued in 
wh for ſour centuries, anſwers ſo nearly to the Engliſh 

(oftentimes word for word) that it is not all. ſuprizing 
it ſhould generally be imagined to be totally fabricated 
at home, with little more art or trouble than by adding 
Roman terminations to Engliſh words. Whereas in 
reality It is a very univerſal diale& ſpread throughout 
all Europe at. the irruption of the northern nations, 
and particularly accommodated and moulded to an- 
ſwer all the purpoſes of the Iawyers with a peculiar 
exactneſs and preciſion, This is principally owing to 
the ſunplicity, or (if the reader pleaſes) the poverty 
and baldneſs of its texture, calculated to expreſs the 
ideas of mankind juſt as they ariſe in the human mind, 
without any cher? e or perplexed orna- 
ments of ſtyle ; for it may be obſerved, that thoſe 
laws and ordinances, of public as well as private com- 
munities, are generally the moſt eaſily underſtood, 
Where ſtrength and perſpicuity, not harmony or ele- 
gance of expreſſion, have been principally conſulted in 
compiling them; T heſe northern nations, or rather their 
legiſlators, though they reſolved to make uſe of the La- 
tin tongue in promulging their laws, as being more du- 
rable and more generally known to their conquered ſub- 
jets than their own Teutonic dialects, yet (either 
through choice or neceſſity) have frequently intermix- 
ed therein ſome words of a Gothic original; which 
is, more cr leſs the caſe in every country of Europe, 
and therefore not to be imputed as any peculiar blemiſh 
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in our Engliſfi legal latinity . The truth is, what is 
generally denominated faw- latin is in reality a mere 
rechnical language, calculated” for eternal duration, 
and eaſy to be apprehended both in preſent and future 
times; and er Woſe accounts beſt ſ wited to preſerve 
thofe memorials which are intended for ' perperual 
rules of action. The rude pyramids of Egypt have 
endured from the earlieſt ages, while the more modern 
and more elegant ſtructures of Attica, Rome, and 
Palmyra have funk beneath the ſtroxe of time. 
As to the objection of locking up the law in a 


ſtrange and unknown tongue, this is of fitfle weight 


with regard to records, which few have occafſon to 
read but fuch as do, or ought to, underſtand the ru- 
diments of Latin. And beſides it may be obſer ved of 
the law-Latin, as the very ingenious fir John Davis ® 
obſerves of the Jaw-Prench, '* that it is fo very eaſy 
to be learned, that the meaneſt wit that ever eame to 
the ſtudy of the law: doth come to underſtand ir al- 


© molt perfectly in ten days without a reader,” 


It is true indeed that the many terms of art, with 
which the law abounds, are ſufficiently harſh when 
latinized (vet not more ſo than thoſe of other ſciences) 
and may as Mr. Selden obſerves , give offence * to 
„ ſome grammarians of ſqueamiſh ftomachs. who 
« would: rather chuſe to live in ignorance of things 
* the moſt uſeful and important, than to have their de- 
& licate ears wounded by the uſe of a word unknown 
to Cicero, Salluft, or the other writers of the Au- 
guſtan age.“ Yet this is no more than muſt unavoid- 
5 happen when things of modern ufe, of which 
the Romans had no idea, and conſequently no phraſes 
to expreſs them, come to be delivered in the Latin 


m The following ſentenee, it, among others of the ſame 
4, quis ad batcalta carte ſua en— ftamp, in the laws of the Bur- 
© jerit, if any one goes out of gundians on the continent, be- 
his own court to fight, c. fore the end of the fifth cen. 
may raiſe a ſmile in the ſtudent tury, (Add. 1. e. 5. $, 2.) 
as a flaming modern angli- = Pref, Rep. 
ciſm ;. but he may meet with o Pref, ad Eadmer, 
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tongue. It would-puzzle the molt claſſical ſcholar to 
find an appellation, in his pure; latinity, ſer a eonſta- 
ble, a record, or a deed of feoffment : it is therefore 
to be imputed as much to neceſſity, as ignorance, that 
they were ſtiled in our forenſie dialect conſleakerivs, 
recordum, and feoffamentum; Thus again, another un- 
couth word of our antient laws (for I defend not the 
ridiculous barbariſms ſometimes introduced by the-ig- 
norance of. modern practiſers) the ſubſtantive. murdmn, 
or the verb murdrare, haweyer harſh and and uaclaſſi- 
cal it may ſeem, was neceſſarily framed to expreſsa 
particular offence ; ſince no other word in being, ocei- 
dere, interficere, necare, or the like, was ſufficient to 
_ expreſs the intention of the criminal, or quo ani the 
act was perpetrated; and therefore by a means came 
up to the notion of murder at preſent entertained by 
our law ; vis. a killing-ww//: malice aſorethouglt. f 
A ſunilar neceſſity to this produced a ſimilar effect 
at Byzantium, when the Roman laws were turned into 
Greek for the uſe of the oriental empire; for, without 
.any regard to Attic g_ the lawyers of the im- 
perial courts made no ſeruple to tranſlate fdei com- 
miſſarius, QrItixqupuoougws; * ; cubiculum, wnebunduor * 3 
filium-familias, wwandu-Qepuncs ; repudium, zewudior ;; 
compromiſſum, xopTrgouooe * ; reverentia et ebfequium, 
ervegtyTic ra deorwor ; and the like, They ſtu- 
died more the exact and preciſe import of the 
than the neatneſs and delicacy of their cadence. And 
my academical readers will excuſe me for ſuggeſting, 
that the terms of the law are not more numerous, 
more uncouth, or more difficult to be explained by a 
teacher, than thoſe of logic, phyſics, and the whole 
circle of Ariſtotle's philoſephy, nay even of theapes 
liter arts of architecture and its kindred Rudies, or 
the ſcience of rhetoric itſelf, Sir Thomas More's ſa- 
mous legal queſtion ” contains in it nothing more diſſi- 
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cult, than the definition which in his time the philoſo-— 
phers currently gave of their materia prima, the ground - 
work of all natural knowlege ; that it is, neque quid, 
% neque quantum, neque quale, neque aliquid erum quibus 
* ens determinatur ;” or it's ſubſequent explanation by 
Adrian Heereboord, who aſſures us“ that materia 
prima non eft corpus, neque per formam corporeitatis, 
« neque per femplicem eſſentiam : eſt tamen ens, et quidem 
*« ſubſtantia, licet incompleta ; habetque adtum ex 72 enti- 
% tativum, et ſimul eft patentia ſubjectiva. The law 
therefore, with regard to its technical phraſes, ſtands 
upon the ſame footing with other ſtudies, and requeſts 
only the ſame indulgence. | 

This technical. Latin continued in uſe from the time 


of its frft introduction, till the ſubverſion of our an- 


tient conſtitution under Cromwell; when, among other 
innovations in the law, ſome for the better and ſome 
for the worſe, the language of our records was altered 
and turned into Engliſh, But, at the reſtoration of 
king Charles, this novelty was no longer countenanc- _ 


ed; the practiſers finding it very difficult to expreſs 
themſelves ſo conciſely or ſignificantly in any other lan- 


guage but the Latin. And thus it continued with- 
out any ſenſible inconvenience till about the year 1730, 
when it was again thought proper that the proceed- 
ings at law ſhould be done into Engliſh, and it was 
accordingly ſo ordered by ſtatute 4 Geo. II. c. 26. 
This proviſion was made according to the preamble of 


ble ſtatute, that the common people might have know- 


lege and underſtanding - of what was alleged or done 
for and againſt them in the proceſs and pleadings, the 
judgment and entries in a cauſe. Which pop 
hat fear, not been anſwered ; being apt to ſuſpect 
that the-people are now, aſter many years experience, 
altogether as ignorant in matters of law as before. 
On the other hand, © theſe inconveniences have already 


ariſen from the alteration ; that now many clerks and 


attorneys are hardly able to read, much leſs to. un- 


derſtand, a record even of ſo modern a date as the 


reign of George the firſt, And it has much enhanced 
the expenſe of all legal proceedings: for ſince the 


= Pbiloſoph, natural, c. 1, §. 28, Ec. 
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practiſers are confined (for the ſake of ſtamp duties, 
- which are thereby. conſiderably increaſed) to write only 
a ſtated number of words ina ſheet-z and as the Eng- 
liſh language, through the multitude of its particles, is 
much more verboſe than the Latin; it follows that the 
number of ſheets muſt be very much augmented by the 
change 7. The tranſlation alſo of technical phraſes, 
and the names of writs and other proceſs, were found 
to be ſo very ridiculous (a writ of niſ prius, quare im- 
pedit, | en facion habeas corpus, and the reſt, not being 
capable of an Engliſh dreſs with any degree of ſeri- 
_ ouſneſs) that in two years time it was found neceſſary 
to make a new act, 6 Geo. II. c. 14 ; which allows 
all-technical words to continue. in the uſual language, 
and has thereby almoſt defeated every beneficial. pur- 
ſe of the former ſtatute. | 
What is ſaid of the alteration of language by the 
ſtature 4 Geo. II. c. 26, will hold equally ftrong with 
reſpect to the prohibition of uſing the antient immuta- 
ble court hand in writing the records or other legal 
proceedings; whereby the reading of · any record that 
zs fifty years old is now become the object of ſcience, 
and calls ſor the help of an antiquarian. But that 
branch of it, which forbids the uſe of abbreviations, 
ſeems to be of more ſolid advantage, in delivering 
ſuch proceedings from obſcurity : according to the pre- 
cept of Juſtinian ?; ne per ſcripturam aliqua fiat in 
** prflerum dubitalio, jubemus non per figlorum captiones et 
** compendioſa enigmata ejuſdem codicis textum conſcribi, 
ſed per literarum conſequentiam explanari concedimus.” 
But, to return to our demurrer, : 

"When the ſubſtance of the record is completed, 
and copies are delivered to the judges, the matter of 
law upon which the demurrer is grounded is upon ſo- 
lemn argument determined by the court, and not by 
any trial by jury; and judgment is thereupon accord- 
' ingly given, As, in an action of treſpaſe, if the de- 

fendant in his plea confeſſes the ſaQ, but juſtihes it 


For inſtance, theſe three ſeven, according to the form 
words, “ ſecundum formam Ha- « of the ſtatute. 
ti, are now formed into ® de concept, digeſt. F. 13. 
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cauſa verntionis, for that he was hunting, and to this 
the plaintiff demurs, that is, he admits the truth of 
the plea, but denies the juſtification to be legal : now, 
on arguing this demurrer, if the court be of opinion, 
that a man may not juſtify treſpaſs in hunting, they 
will give judgment for the plaintiff ; if they think that 
he may, then judgment is given for the defendant, 
Thus is an iſſue in law, or demwrrer, diſpoſed of. 

An iſſue of ſact takes up more form and preparation 
to ſettle it 3 for here the truth of the matter alleged 
muſt be ſolemnly examined arid eſtabliſhed by proper 
evidence in the channel preſcribed by law. To which 
examination, of facts, the name of trial is uſually 

_ confined, which will be treated of at large in the two 
ſucceeding chapters. | „ en 
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* CHAPTER THE TWENTY:SECOND. _ 


or Taz VAI SPECIES, of 


"© 


FI HE uncertainty of legal proceedings is a notion 
1 ſo generally adopted, and has ſo long been the 
ſtanding theme of wit and good humour, that he who 
ſhould attempt to refute it would be looked upon as a 


man, who was either incapable of diſcernment himſelf, 


orelſe meant to'impoſe upon others. Yet it may not be 
amiſs, before we enter upon the ſeveral modes whereby 
certainty is meant to be obtained in our courts of juſtice, 


to inquirea little wherein this uncertainty, ſo frequently 


eomplained of, confiſts ; and to what cauſes it owes its 
original. 805 


It hath ſometimes been ſaid to owe its original to the 


number of our municipal conſtitutions, and the multi- 
tude of our judicial deciſions -; which occaſion, it ts 
alleged, abundance of rules that militate and thwart 
with each other, as the ſentiments or caprice of ſucceſ- 
ſive legiſlatures and judges have happened to vary. 


The fact, of multiplicity, is allowed; and that thereby 


the reſearches of the ſtudent are rendered more difficult 


and laborious: but that, with proper induſtry, the re- 


ſult of thoſe inquiries will be doubt and indeciſion, is a 
conſequence that cannot be admitted. People are apt 
to be angry at the want of ſimplicity in our laws : they 


miſtake variety for confuſion, and complicated caſes for 


ses the preface to fir John Davies's reports; wherein many 
A the following topics are diſcuſſed more at large. 
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contradictory. They bring us the examples of arbitrary 
governments, of Denmark, Muſcovy, and Pruſſia; of 
wild and uncultivated nations, the ſavages of Africa 
and America ; or pf narrow domeſtic republics, in an- 
tient Greece and modern Switzerland and. unreaſona- 
b'y require the ſame paucity of laws, the ſame coneiſe- 
neſs of practice, in a nation of freemen, -a polite and 
commercial people, and a populous extent ef territory. 
In an arbitrary, deſpotic government, where the 
lands are at the diſpoſal of the prince, the rules of 
ſu ceſſion, or the mode of enjoyment, muſt depend 
upon his will and pleaſure, Hence there can be but few 
leg il determinations relating to the property, the deſcent, 
or the conveyance of real eſtates; and the ſame holds 
in a ſtronger degree with regard to s and chattels, 
and the contracts relating thereto. Under a tyrannical 
ſway. trade. muſt be continually in jeopardy, and of con- 
. ſequence can never be extenſive: this therefore puts an 
end to the neceſſity of an infinite number of rules, which 
the Engliſh. merchant daily recurs to for adjuſting com+ 
mercial differences. Marriages are there uſually con- 
traced with ſlaves; or at leaſt women are treated as 
ſuch : no laws, can be therefore expected to regulate the 
rights of dower, jointures, and marriage 'ſettlements: 
Few alſo are the perſons who can claim the privileges of 
any laws; the bulk of thoſe nations, vis. the com- 
monalty, boors, or peaſants, being merely villeins and 
bondmen. Thoſe are therefore left to the private coer- 
cion of their lords, are eſteemed (in the contemplation 
ot theſe boaſted Jegiſlators) incapable of either right or 
injury, and of conſequence are entitled to no redreſs. 
We may ſee, in theſe arbirrary ſtates, how.large a field 
of legal conteſts is already rooted up and deſtroyed. 
Again; were we. a poor and naked people, as the 
ſavages of America are, ſtrangers to ſcience, to com- 
merce, and the arts as well of convenience as of luxury, 
we might perhaps be content, as ſome of them are ſaid 
to be, to refer all diſputes to the next man we meet upon 
the road, .and ſo put a ſhort end to every controverſy. 
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For in a ſtate of nature there is no room for municipal 
laws ; and the nearer any nation approaches to that 
ſtate, the fewer they will have occaſion for. When the 
people of Rome were little better than ſturdy ſhepherds 
or herdſmen, all heir uns were contained 1n ten 'or 
twelve tables : but as luxury, politeneſs, and dominion 
increaſed, the civil law increaſed in the ſame propor- 
tion; and ſwelled to that amazing bulk which it now 
occupies, though ſucceſſively pruned and retrenched by 
the emperors Theodoſius and Juſtinian. „ 
In like manner we may laſtly obſerve, that, in petty 
ſtates and narrow territories, much fewer laws will 
ſuffice than in large ones, becauſe there are fewer ob- 
jeQs upon which the laws can operate. The regulations 
of a private family are ſhort and well-known ; thoſe of 
a prince's houſhold are neceſſarily more various and 
diffuſe. | 5 b + 
The cauſes therefore of the multiplicity of the Engliſh 
laws are, the extent of the country which they govern g 
the commerce and refinement of its inhabitants ; but, 
above all, the liberty and property of the ſubject. 
Theſe will naturally produce an infinite fund of diſputes, 
which muſt be terminated in a judicial way: and it is 
eſſential to a free people, that theſe determinations, be 
publiſhed and adhered to; that their property may be 
as certain and fixed as the very conſtitution of their ſtate. 
For though in many other countries every thing is left in 
the breaſt of the judge to determine, yet with us he is 
only to declare and pronounce, not to make or new-model, 
the law. Hence a multitude of deciſions, or caſes ad- 
judged, will ariſe ; for ſeldom will it happen that any 
one rule will exactly ſuit with many caſes. And in 
proportion as the deciſions of courts of judicature are 
— the law will be loaded with decrees, that 
may ſometimes (though rarely) interfere with each other: 
either becauſe ſucceeding judges may not be 'apprized 
of the prior adjudication ; or becauſe they may thiak 
differently from their predeceſſors; or becauſe the ſame 
arguments did not occur NAIR at preſent; or, in 
| 2 | 
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fine, becauſe of the natural imbecility and imperfection 
that attends all human proceedings. But wherever this 
happens to be the caſe in any material point, the legiſla- 
ture is ready, and from time to time both may, and 
frequently does, intervene to remove the doubt; and, 
upon due deliberation had, determines by a declaratory 
ſtatute how the law ſhall be held for the future. ; 
Whatever inſtances therefore of contradiction or un- 
certainty may have been gleaned from our records, or 
reports, muſt be imputed to the defects of human laws 
in general, and are not owing to any particular ill con- 
ſtruction of the Engliſh ſyſtem. Indeed the reverſe. is 
moſt ſtrictly true. The Engliſh law is leſs embarraſſed 
with inconſiſtent reſolutions and doubtful queſtions, than 
any other known ſyſtem of the ſame extent and the ſame ' 
duration. I may inſtance in the civil law: the text 
| whereof, as collected by Juſtinian and his agents, is ex- 
tremely voluminous and diffuſe; but the idle comments, 
obſcure-glofles, and jarring interpretations grafted there- 
upon by the learned juriſts, are literally without num- 
ber. And theſe gloſſes, which are mere private opini- 
ons, of ſcholaſtic doctors (and not like our books of re- 
ports, judicial determinations: of the court) are all.of 
authority ſufficient to be vouched and relied on: which 
muſt needs breed great diſtraction and confuſion in their 
tribunals. The ſame may be ſaid of the canon lau: 
though the text thereof is not of half the antiquity with 
the common law of England; and though the more an- 
tient any ſyſtem of laws is, the more it is liable to be 
perplexed with the multitude of judicial decrees. 
When therefore a body of laws, of ſo high antiquity as 
the Engliſh, is in general fo clear and perſpicuous, it 
argues deep wiſdom and foreſight in ſuch as laid the 
foundations, and great care and circumſpection in ſuch 
as have built the ſuperſtructure. Sed, The 
But is not (it will be aſked) the multitude of law ſuits, . 
| which we daily ſee and experience, an argument againſt 
the elearneſs and. certainty of che law itſelf? By ne 


Cond 
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means: for among the various diſputes and controverſies | 


which are daily to be met. with in the courſe of legal 
proceedings, it is obvious to obferve how very few ariſe 
from obſcurity in the rules or maxims of law. An 
action ſhall ſeldom be heard of, to determine a queſtion 
of inheritance, unleſs the fact of, the deſcent be contro- 
verted. But the dubious points, which are uſually 
agitated in our courts, ariſe chiefly from the difficulty 
there is of aſcertaining the intentions of individuals, in 
their ſolemn diſpoſitions of property; in their contracts, 
conveyances, and teſtaments. It is an objed indeed of 
the utmoſt importance in this free and commercial coun- 
we to lay as few reſtraints as poſſible upon the transfer 
of poſſeſſions from hand to hand, or their various deſig- 
nations marked ont by the prudence, convenience, ne- 
ceſſities, or even by the caprice, of their owners : yet to 
inveſtigate the intention of the owner is frequently inat- 
ter of difficulty, among heaps of entangled convey- 
ances or wills of a various obſcurity. The law rarely 
beſitates in declaring its own meaning; but the judges _ 
are frequently puzzled to.find out the meaning of others, 
Thus the powers, the intereſt, the privileges, and pro- 
perties of a tenant for life, and a tenant in tail, are 
elearly diſtinguiſhed and preciſely ſettled by law: but, 
what words in a will ſhall conſtitute this or that eſtate, 
has occaſionally been diſputed for more than two cen- 
deeries paſt; and will continue to be diſpu:ed as long as 
the careleſſneſs, the ignorance, or ſingularity of teſtarors 
ſhall continue to cloath their intentions in dark or new- 
fangled expreſſions. 5 be . 
But, notwithſtanding ſo vaſt an acceſſion of legal con- 
troverſies, ariſing from ſo fertile a fund as the ignorance 
and wilſulneſs of individuals, theſe will bear no com- 
pariſon in point of number to thoſe which are founded 
upon the diſhoneſty, and diſingenuity of the parties: 
by either their ſuggeſting complaints that are falſe in 
fact, and thereupon bringing groundleſs actions; or 
by their denying ſuch facts as are true, in ſetting up un- 
warrantable defences. Ex facto oritur jus: if therefore 
the fact be perverted or miſ-repreſented, the Jaw which 
ariſes from thence will unayoidably be unjuſt or partial. 
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And, in order to prevent this, it is neceſſary to ſet right 
the fact, and eſtabliſh the truth contended for, by ap- 
pealing to fome mode of probation or trial, which the 
law of the country has ordained for a criterian of truth 
and falthood. A | | 
| Theſe modes of probation or trial form in every civi- 
lized country the gredt object of judicial deciſions. 
And experience will abundantly ſhew, that above a 
hundred of our lawſuits ariſe from diſputed facts, for 
one where the law is doubted of. About twenty days 
in the year are ſufficient, in Weſtminſter hall, to ſettle 
(upon ſolemn argument) every demurrer or other ſpe- 
_ cial point of law that ariſes throughout the nation: but 
two months are annually ſpent in deciding the truth of 
facts, before ſix diſtin& tribunals, in the ſeveral circuits 
of England; excluſive of Middleſex and London, 
which afford a ſupply of cauſes much more than equi- 
valent to any two of the largeſt circuits. | | 
Trial then is the examination of the matter of fact in 
iſſue; of which there are many different ſpecies, ac- 
cording to the difference of the ſubject, or thing to be 
tried: of all which we will take a curſory view in this 
and the ſubſequent chapter. For the law of England 
fo induſtriouſly endeavours to inveſtigate truth at any rate, 
that it will not confine itſelf to one, or to a few, manners 
of trial; but varies its examination of facts according 
to the nature of the facts themſelves : this being the one 
invariable prineiple purſued, that as well the beſt method 
of trial, as the beſt evidence upon that trial, which the 
nature of the caſe affords, and no other, ſhall be ad- 
mitted in the Engliſh courts of juſtice. 
The ſpecies of trials in civil caſes are ſeven, By 
record; by inſpection, or examination ; by certificate; 
by avitneſſes ; by wager of battel; by wager of law; 
and by fury. 5 TE 
I. Firſt then of the trial by record, This is only 
uſed in one particular inſtance ; and that is where a 
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matter, of record is pleaded in any action, as a fine, a 
judgment, or the like; and the oppoſite party pleads, 
« nul tiel record,” that there is no ſuch matter of record 
exiſting: upon this, iſſue is tendered and joined. in the 
following form, “and this he prays may be inquired of 
« by the record, and the other doth the like; and here- 
upon the party pleading the record has a day given him 
to bring it in, and proclamation is made in court for hin 
to © bring forth the record by him in pleading alleged, 
« gr elſe he ſhall be condeamed;“ and, on his failure, 
his antagonilt ſhall have judgment to recover. The 
trial therefore of his iſſue is merely by the record; for, 
as fir Edward Coke * obſerves, a record or enrollment ' 
is a monument of ſo high a nature, and importeth in it- 
ſelf ſuch abſolute verity, that if it be pleaded that there 
is no ſuch record, it ſhall not receive any trial by wit- 
gheſcs, jury, or otherwiſe, but only by itſelf. Thus ti- 
tles of nobility, as whether earl or no earl, baron or no 
baron, ſhall be tried by the king's writ or patent only, 
which is matter of record ©. Alſo in caſe of an alien, 
whether alien friend or enemy, ſhall, be tried. by the 
league or treaty between his ſovereign and ours; for 
every league or treaty is of record d. And.alſo, whe- 
ther a manor be to be held in antient demeſne or nor, 
| ſhall be tried by che record of domeſday in the king's e- 
caoquer, '- ET 8 a ZE” 
II. Trial by inſpect ion, or examination, is when for 
the greater expedition of a cauſe, in ſome point. or iſſue 
being either the principa h queſtion, or ariſing collaterally 
out of it, but being evidently. the, object of ſenſe, the 
Judges of the court, upon the teſtiinony of their own 
ſenfes, ſhall decide the point in diſpute. For, where 
the affirmative or negative of a queſtion is matter of ſuch 
obvious determination, it is not thought neceſſary to 
ſummon a jury to decide it; who are properly called in 
to inform the conſcience of the court in reſpect of dubious 
facts: and therefore when the fact, from its nature, muſt 
be evident to the court either from ocular demonſtra- 
tion or other irrefragable proof, there the law departs 


b 1 Inſt. 117. 260 „ 429 Rep. 31. 
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from its uſual reſort, the verdi& ot twelve men, and 
relies on the judgment of the court alone. As in caſe 
of a ſuit to reverſe a ſine for non- age of the cognizor, or 
to ſet aſide a ſtatute or recognizance entered into by an 
infant; here, and in other caſes of the like ſort, a writ 

ſhall iſſue to the ſheriff ; commanding him that he 
conſtrain the ſaid party to appear, that it may be aſcer- 
tained: by the view of his body by the king's juſtices, 
whether he be of full age or not; ut per aſpectum cor- 
« poris ſui conſlare poterit juſticiariis noftris, fi praedictus 
% 4 ſit plenae actatis.necnef,” If however the court has, 
upon inſpection, any doubt of the age of the party, (as 
may frequently be the caſe) it may proceed to take 
proofs of the fact; and, particularly, may examine the 
infant himſelf upon an oath of voir dire, veritutem dicere, 
that is, to make true anſwer to ſuch queſtions as the 
court ſhall demand of him : or the court may examine 
his mother, his gedfather, or the like. | 

In like manner if a defendant pleads in abatement of 
the ſuit that the plaintiff is dead, and one appears and 
calls himſelf the plaintiff, which the defendant denies : 
in this caſe the judges ſhall determine by inſpeQion and · 
examination, whether he be the plaintiff or not b. 
Alſo if a man be found by a jury an idiot @ nativitate, 
he may come in perſon into the chancery before the 
chancellor, or be brought there by his friends, to be in- 
ſpeed and examined; whether idiot or not : and if, 
upon ſuch view and inquiry, it appears he is not ſo, the 
verdi& of the jury, and all the proceedings thereon, 
are utterly void and inftantly of no effect l. . 

Another inſtance in which the trial by inſpection 
may be - uſed, is when, upon an appeal of maihem, 
the iſſue joined is whether it be maihem or no 
maihem, this ſhall be decided by the court upon in- 


— 
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ſpection, for which purpoſe they may call in the 
aſſiſtance of ſurgeons . And, by analogy to this, 
in an action of treſpaſs for maihem, the court (upon 
view of ſuch maihem as the plaintiff has laid in 
his declaration, or which is certified by the judges who 
tried the cauſe to. be the ſame as was given in evidence 
to the jury) may: increaſe the damages at their own 
diſcretion * ; as may alſo be the caſe upon view of an 
atrocious battery l. But then the battery muſt likewiſe 
be alleged ſo certainly in the declaration, that it may 
appear to be the ſame with the battery inſpeQed. _ * 
Alſe, to aſcertain any. circumſtances relative to a 
particular day paſt, it hath been tried by an inſpection 
of the almanac by the court. Thus, upon a writ of 
error from an inferior court, that of Lynn, the error 
aſſigned was that the judgment was given on a ſunday, 
it appearing to be on the 26 February, 26 Eliz. and 
upon inſpection of the almanacs of that year it was 
found that the 26th of February. in that year aQually 
fell upon a ſunday : this was held to be a ſufficient trial, 
and that a trial by a jury was not neceflary, although 
it was an error in fact; and ſo the judgment was re- 
verſed =, But, in all theſe cafes, the judges, if they 
conceive a doubt, may order it to be tried by jur. 
III. The trial by certificate. is allowed in ſuch caſes, 
where the evidence of the perſon certifying is the only 
proper criterion. of the point in diſpute. For, when 
the fact in queſtion lies out of the cognizance of the 
court, the judges muſt rely on the ſolemn averment or 
information of perſons in ſuch a ſtation, as affords them 
the moſt clear and competent knowledge. of the truth. 
As therefore ſuch evidence (if given to a jury) muſt 
have been concluſive, the law. to fave: trouble and cir» 
cuity, permits the fact to be determined upon ſuch cer- 
eihcate merely, Thus, 1. If the iſſue be whether A A 


vas abſent with the king in his army out of the realm 


in time of war, this ihall be tried. by the certificate 


2 Rel, Abr. 878. yy Cro, Eliz. 227, 
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of the mareſchall of the king's hoſt in writing under his 
feal, which ſhall be ſent to the juſtices, 4. If, in or- 
der to avoid an outlawry, or the hike, it was alleged 
that the defendant was in priſon, ultra mare, at Bour- 
deaux, or in the ſervice of the mayor of Bourdeaux, 
this ſhould have been tried by the certificate of the may- 
or ;. and the like of the captain of Calais . But when 
this was law ®, thoſe towns were under the dominion 
of the crown of England. And therefore, by a parity 
of reaſon, it. ſhould now hold that in ſimilar caſes, ariſ- 
ing at Jamaica or Minorca, the trial ſhould be by cer- 
tificate from the governor of. thoſe iſlands. We alſo 
find a that the certificate of the meſſenger, ſent to ſum- 
mon home a procefs of the realm, was formerly held a 
ſufficient trial of the contempt in refuſing to obey ſuch 
ſummons. 3. For matters within the realm: the 
ceuſtoms of the city of Londen ſhall be tried by the 
certificate of the mayor and aldermen, certified by the 
mouth of their recorder er; upon a ſurmiſe from the 
party alleging it, that the cuſtom ought to be thus tri- 
ed: elſe it muſt. be tried by the country *. As, the 
- cuſtom of diſtributing the effects of freemen deceaſed ; 
of enrolling apprentices ; or that he who is free of one 
trade may uſe another; if any of theſe, or other fimi- 
lar points come in iſſue. But this rule admits of an 
exception, where the corporation of London is party, 
or intereſted, in the ſuit; as in an action brought for 
à penalty inflicted by the cuſtom: for there the reaſon 
of the law will not endure fo partial a trial; but this 
euſtom ſhall be determined by a jury, and not by the 
mayor and aldermen, certifying. by the mouth of thew _ 
recorder :. 4. In ſome cafes, the ſheriff of Londons 
certificate ſhall be the finah trial: as if the iffue be, 
whether the defendant be a citizen of London or a ſo- 
reigner ®, in caſe of privilege pleaded to be ſued only 
ůn the city caurts. Of a nature ſomewhat ſimilar to 
which is the trial of the privilege of the unirerſfiry, when 
the chancellar claims cognizance of the cauſe, becauſe 


* g Rep. 31. as. ; 
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one of the parties is a privileged perſon. In this caſe, 
the cbarters, confirmed by act of parliament, direct 
the trial of the queſtion, whether a privileged perſon 
or no, to be determined by the certificate and notifi- 
cation of the ehancellor under ſeal'; to which it hath 
alſo been uſual to add an affidavit of the fact: but if the 
parties be at iſſue. between. themſelves, whether A is a 
member of the univerſity or no, on a plea of privilege, 
the trial ſhall be then by jury, and not by the chan- 
cellor's certificate u: becauſe the charters direct only 
that the privilege be allowed on the chancelior's cer- 
tificate, when the claim of recognizance is made by 
him, and not where the defendant himſelf pleads his 
privilege: ſo that this muſt be left to . the. ordinary 
courſe of determination. 5. In matters of eccleſiaſtical 
jariſdiction, as marriage, and of courſe general ba/lar- 
| ly, and alſo excommunication, and ordurs, theſe, and 
vther- like - matters, ſhall be tried by the biſhop's-cer- 
tificate v. As if it be pleaded in abatement, that the 
plaintiff is excommunieated, and iſſue is joined there- 
on; or if a man elaims . an eſtate by - deſcent, and the 
tenant alleges the demandant to- be a baſtard; or if 
on a writ, ot dower the heir pleads no marriage; or if 
the iſſue in a quare. impedit be, whether or no the 
church be- full by inſtitution; all theſe, heing matters 
of mere eccleſiaſtical cognizanee, ſhall be tried by 
certificate from the orginary. | But in an action on the 
caſe for calling a man a baſtard, the defendant having 
pleaded in juſtification that the plaintiff. was really ſo, 
this was directed to be tried by a+ jury *: | becauſe, 
whether the plaintiff be found either a general or ſpe- 
cial baſtard, the / juſtitication will be good; and no 
queſtion of ſpecial baſtardy ſha}l be tried by the bi. 
ſhop's certificate, but by a jury 7, For a ſpecial baſtard. 
is one born before marriage, of parents who afterwards 
wtermarry : which is baſtardy by our law, though not 
by the ecclefiattical. It would therefore be impro- 
per to refer the trial of that queſtion to the biſhop ; 
«ho, whether the child be burn- before or after 
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marriage, will be ſure to return or certify him legi- 
timate *, Ability of a clerk preſanted , admiſſion; 
inſtitution, and deprivation of a clerk, ſhall alſo be 
tried by certificate from the ordinary or metropolitan, 
becauſe of theſe he is the maſt competent judge * ; 
but induction ſhall be tried by a jury, becauſe it is a 
matter of public notoriety :, and is likewiſe the corpa- 
ral inveſtiture of the temporal profits. Refgnation of a 
benefice may be tried in either way d; but it ſeems 
moſt properly to fall within the biſhop's cognizance. 
6. The trial of all cuſtoms and practice of the courts 
| thall be by certificate from the proper officers of thoſe 
courts reſpectively; and, what return was made on a 
wit by the ſheriff or under-ſheriff,, ſhall be only tried 
by his own certificate. And thus much for thoſe 
_ ſeveral iſſues, or matters of fat, which are proper 
to be tried by certificate. K | 
IV. A fourth ſpecies of trial is that by ⁊vitneſſes, per 
teſtes, without the intervention of a jury, This is the 
only method of trial known to the civil lav; in which 
_ the judge is left to form in his own breaſt his ſentence 
upon the credit of the witneſſes examined: but it is very 
rarely uſed in our law, which prefers the trial by jury 
before it in almoſt every inſtance. - Save only, that when 
a widow brings a writ of dower, and the tenant pleads 
that the huſband is not dead; this, being looked upon 
as a dilatory plea, is, in favour of the widow: and for 
greater expedition, allowed to be tried by witneſſes exa- 
mined before the judges : and ſo, ſaith Finch f, ſhall 
no other caſe in our law. But fir Edward Coke 8s men- 


tions ſome others: as to try whether the tenant in a real 


action was duly ſummoned, or the validity of a chal- 
lenge to a juror : ſo that Finch's obſervation muſt be 
confined to the trial of direct, and not collateral, iſ- 
ſues. And in every caſe fir Edwaad Coke lays it down, 
that the affirmative. mult be proved by two witneſſes at 
the leaſt. ' * 


* See introd, to the great Dyer. 229. 
charter, edit. Oxon. ſub anno. © 2 Roll. Abr. $83. 
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V. The next ſpecies of trial is of great antiquity, but 
much diſuſed ; though till in force if the parties chuſe 
to abide by it; I mean the trial by wager of battel.. 
This ſeems to have owed its original to the military ſpi- 
rit of our anceſtors, joined to a ſuperſtitious frame of. 
mind: it being in the nature of an appeal to providence, 
under an apprehenſion and hope-(however preſumptuous. 
and unwarrantable). that heaven would give the victory 
to him who had the right, The deciſion of ſuits, by 
this appeal to the God of battels, is by ſome ſaid to have 
been invented by the Burgundi, one of the northern or 
German clans that planted themſelves in Gaul. And 
it is true, that the firſt written injunction of judiciary 
combats that we meet with, is in the laws of Gundebald, 
A. D. 501,. which are preſerved in the Burgundian code, 
Yet it does not ſeem. to have been merely a local cuſtom 
of this or that particular tribe, but to have been the 
common uſage of all thoſe warlike people from the ear- 
lieſt times b. And it may alſo ſeem from a paſſage in 
Velleius Paterculus i, that the Germans, when firſt they 
became known to the Romans, were wont to decide all 
cConteſts of right by the ſword : for when Quintilius Va- 
rus endeavoured to introduce among them the Roman 
laws and method of trial, it was looked upon (ſays the 
hiſtorian) as a novitas incognitae diſciplinae, ut ſolita 
« armis decerni jure terminarentur. And among the 
antient Goths in Sweden we find the practice of judicia- 
ry duels eſtabliſned upon much the ſame footing as they 
ſormerly were in our own country i. | 
This trial was introduced into England among other 
Norman cuſtoms by William the Conqueror ; but was 
only uſed in three caſes, one military, one criminal, and 
the third civil. The firſt in the court-martial, or cout 


of chivalry and honour &: the ſecond. in appeals of felony!,, 


of which we ſhall ſpeak in the next book: and the 
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third upon iſſue joined in a writ of right, the laſt and 
moſt ſolemn deciſion of real property. For in writs of 
right the jus proprietatis, which is frequently a matter of 
difficulty, is in queſtion ; but other real actions being 
merely queſtions of the jus poſſeſſionis, which are uſually 
more plain and obvious, our anceſtors did not in them 
appeal fo the deciſion of providence. Another pretext 
for allowing it, upon theſe final writs of right; was 
alſo for the ſake of ſuch claimants as might have the true 
right, but yet by the death of witneſſes, or other defect 
of evidence, be unable to prove it to a jury, But the moſt 
curious reaſon of all is given in the mirror m, that it is 
allowable upon warrant of the combat between David 
for the peop'e of Iſrael of the one party, and Goliah for 
the Philiſtines of the other party : a reaſon, which pope 
Nicholas I. very ſeriouſly decides to be inconcluſive n. 
Of battel therefore on a writ of right o we are now to 
* ſpeak ; and although the writ of right itſelf, and of 
courſe this trial- thereof, be at preſent much diſuſed ; 
yet, as it is law at this day, it may be matter of curioſi- 
ty, at leaſt, to inquire into the forms of this proceeding, 
as we may pather-them-from antient authors p. 

The laft trial by battel that was waged in the court of 
common pleas at Weſtminſter-(though-there was after- 
wards 4 one in the court of chivalry in 1637; and ano- 
ther in the county palatine of Durham 1h 1638) was in 
the thirteenth year of queen Blizabeth, A. D. 1571, as 

reported by ſtr James Dyer /; and was held in Tothill- 

fields, Weſtminſter, ** non fine magna juris conſultorum 

* perturbatione,” faith fir Henry Spelman *, who was 
himſelf a witneſs of the ceremony. The form, as ap- 

pears from the authors before cited, is as follows. | 
When the tenant in a writ of right pleads the genera! 
iſſue, vis. that he bath more right to hold, than tho 


me 3. & 23. | Yearbook, 29 Edw. III. 12. 
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demandant hath to recover ; and offers to prove it by the 
body of his champion, which tender 1s accepted by the 
| demandant ; the tenant in the firſt place muſt produce 
his champion, who, by throwing down his glove as a 
gage or pledge, thus 2wages or ſtipulates battel with the 
champion of the demandant ; who, by taking up the 
gage or glove, ſtipulates on his part to accept the chal- 
(4.4 The reaſon why it is waged by champions, and 
not by the parties themſelves, in civil actions, is be- 
cauſe, if any party to the ſuit dies, the ſuit muſt abate 
and be at an end for the preſent; and therefore no judg- 
ment could be given for the lands in queſtion, if either 
of the parties were flain in battel t: and alſo that no 
perſon might claim. an exemption from this trial, as was 
allowed, in criminal caſes, where the battel was waged 
in perſon; "x 
A piece of ground'is then in due tie ſet out, of ſixty 
feet ſquare, encloſed with liſts, and on one fide a court 
erected for the judges of the court of common pleas, 
who attend there in their ſcarlet robes ; and alſo a bar 
is prepared for the learned ſerjeants at law. When the 
court fits, which ought to be by ſunriſing, preclamation- 
is made for the parties, and their champions; who are 
introduced by two knights, and-are dreſſed in a coat of 
armour, with red ſandals, barelegged from the knee 
downwards, bareheaded, and with bare arms to the 
elbows. The weapens allowed: them are only batons, 
or ſtaves, of an ell long, and a four cornered leather 
target; ſo that death very ſeldom. enſued this civil com- 
bat. In the court military indeed they fought with. 
fword and lance, according to Spelman and Ruthworth ;- 
as likewiſe in France only villeins fought with the buck- 
ler and baton, gentlemen armed at all points. And 
upon this and other circumſtances, the preſident Mon- 
_ teſquieu ” hath with great ingenuity not only deduced the 
»npious cuſtom of private duels upon imaginary points of 
honour, but hath. aiſo traced the-heroic madneſs of 
knight errantry, from the ſame original of judicial com- 
\ bats, But to proceed. 7 v9 8 
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When the champions, thus armed: with batons, ar- 
rive within the liſts. or place of combat, the champion of 
the tenant then takes his adverſary by the hand, and 
makes oath that the tenements in diſpute are not the 
right of the demandant; and the champion of the de- 
mandant, then taking the other by the hand, ſwears in 
the ſame manner that they are; ſa that each champion 
is, or ought to be, thoroughly perſuaded of the truth 
of the cauſe he fights for. Next an oath againſt ſorcery 
and enchantment 1s to be taken by both the champions, 
in this or a ſimilar form; hear this, ye juſtices, that I 
have this day neither eat, drank, nor have upon me, 
* neither bane, ſtone, ne graſs; nor any enchantment, 
„ ſorcery, or witchcraft, whereby the law of God may 
« beabaſed, or the law of the devil exalted. So help 
« me God and his faints.“ 
The battel is thus begun, and the combatants are 
bonnd to fight till the ſtars appear in the evening: and, 
if the champion of the tenant can defend himſelf till che 
ftars appea”, the tenant ſhall prevail in his cauſe ; for it 
is ſufficient for him to maintain his ground, and make it 
a drawn battel, he being already in poſſeſſion; but, if. 
victory declares itſelf for either party, for him is judg- 
ment finally given. This victory may ariſe, from the 
death of either of the champions : which indeed hath 
rarely happened; the whole ceremony, to ſay the truth, 
bearing a near reſemblance to certain rural athletic di- 
verſions, which are probably derived from this original. 
Or victory is obtained, if either champion proves re- 
creant, that is, yields, and pronounces the horrible 
word of craven; a word of diſgrace and oblaquy, rather 
than of any determinate meaning. But a horrible word: 

it indeed is to the vanquiſhed champion: fince as a pu- 
niſhment to him for forfeiting the land of his principal by 
pronouncing that ſhameful word, he is condemned, as a. 
recreant, amittere liberam legem, that is, to become in- 
famous, and not be accounted liber et legalis himo ; being 
ſuppoſed by the event to be proved * ain and there- 
fore never to be put upon a jury or admitted as a wits 
neſs in any cauſe, | | 


* 
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I, mis is the form of a trial by battel; a trial which 
the tenant, or defendant in a writ of right, has it in his 
election at this day to demand; and which was the ger | 
deciſion of ſuch writ of right after the conqueſt, till 
Henry the ſecond by conſent of parliament introduced 
the grand aſſiſe v, a peculiar ſpecies of trial by jury, in 
concurrence therewith ; giving the tenant his choice of 
either the one or the other. Which example, of dif- 
countenancing theſe judicial combats, was imitated about 
a century afterwards in France, by an edi of Louis the 
pious, A. D. 1260, and ſoon after by the reſt of Eu- 
rope. The e?abliſhment of this alternative, Glanvil, 
chief juſtice to Henry the ſecond, and probably his ad- 
viſer herein, conſiders as a moſt noble improvement, as 
in fact it was, of the law x. | 5 
VI. A ſixth ſpecies of trial is by ger of law, vadia- 
tio legis, as the foregoing is called wager of battel, ciadi- 
atio duelli : becauſe, as in the former caſe the defendant 
ave a pledge, gage, or vadium, to try the cauſe b 

Ga ; fo hve A a to put in ſureties 6 vadios, thas 
at ſuch a day he will make his law, that is, take the 
benefit which the law has allowed him. For our an- 
ceſtors conſidered, that there were many caſes where an 
innocent man, of good credit, might be overborne by a 
multitude of falſe witneſſes ; and therefore eſtabliſhed 
this ſpecies of trial, by the oath of the defendant himſelf, 
for if he will abſolutely ſwear himſelf not chargeable, 
and appears to be a perſon of reputation, he ſhall go 
| free and for ever acquitted of the debt, or other cauſe. 
of action. 6 | | 


» Append. No.1.8.6, x E autem magna aſſiſa regale 
* guoddam beneficium, clementia principis, de confilio procerum, populis 
indultum ; quo vitae hominum, et flatus integrit ati tam ſalubriter con- 
ſulitur, ut, retinendo quod quis peſſidet in libero tenemento ſoli, duelli 
caſum declinare poſſint homines amb iguum. Ac per loc contingit, in- 
ſperatae et prematurae mortis ultimam evadere ſupplicium, vel ſaltem 
Ferenrit infamiae opprobrium illius in feſti et inuerecundi verbi, quad in 
cle victi turpiter ſonat, conſecutivum, Ex aeguitate item maxima prodi® 
's eſt legalis iſta inſtitutio. Jus enim, quod poſt multas et longas dilatio- 
* vIx cuincitur per duellum per beneficium iſtjus conflitutionis commodi- 
4 et dccelleratias expeditur. (l. 2. c. 7. ] 1 Co, Litt. 295. 
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This method of trial is not only to be found in the codes 
of almoſt all the northern nations that broke in upon the 
Roman empire, and eſtabliſhed petty kingdoms upon 
its ruins *; but its original may alſo be traced as far 
back as the Moſaical law. © If a man deliver unto his 
1 neighbour an aſs, or an ox, or a ſheep, or any beaſt, 
to keep; and it die, or be hurt, or driven away, no 
man ſeeing it; then ſhall an oath of the Lord be be- 
< tween them both, that he hath not put his hand un- 
to his neighbours goods; and the owner of it ſhall 
accept thereof, and he ſhall not make it good .“ We 
ſhall likewiſe be able to diſcern a manifeſt reſemblance, 
between this ſpecies of trial, and the canonical purguti- 
on of the popith clergy, when accuſed of any capita] 
crime. The defendant or perſon accuſed was in both 
caſes to make oath of his own innocence, and to produce 
a certain number of compurgators, who ſwore they be- 
lieved his oath. Somewhat ſimilar alſo to this is the 
ſacramentum dec iſionis, or the voluntary and deciſive 
oath of the civil law“; where one of the parties to the 
ſuit, not being able to prove his charge, offers to refer 
the deciſion of the cauſe to the oath of his adverſary : 
which the adverſary was bound to accept, or tender 
the ſame propoſal back again; otherwiſe the whole was 
taken and confeſſed by him. But, though a cuſtom 
ſomewhat ſimilar to this prevailed dn in the city 
of London ©, yet in general the Engliſh law does not 
thus, like the civil, reduce the defendant, in caſe he is 
in the wrong, to the dilemma of either confeſſion or per- 
jury: but is indeed ſo tender of permitting the oath to 
be taken, even upon the defendant's own requeſt, that 
it allows it only in a very few caſes; and in thoſe it has 
alſo deviſed other collateral remedies for the party in- 
jured, in which the defendant is excluded from his 
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wager of law. 
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The manner of waging and making law is this. He 
_ that has waged, or given ſecurity, to make his Jaw, 
brings with him into court eleven of his neighbours : a a 
cuſtom, which we find particularly deſcribed ſo early as 
in the league between Alfred and Guthrun the Dane“; 
for by the old Saxon conſtitution every man's credit in 
courts of law depended upon the opinion which his 
neighbours had of his veracity. Ihe defendant then, 
flanding at the end of the bar, is admoniſhed by the 
judges of the nature and danger of a falſe oath*. And 
if he ſtill perſiſts, he is to repeat this or the like oath : 
hear this, ye juſtices, that I do not owe unto Richard 
« Tones the ſum of ten pounds, nor any penny thereof, 
in manner and form as the ſaid Richard hath declared 
« againſt me. So help me God.” And thereupon his 
eleven neighbours or compurgators ſhall avow upon 
their oaths that they believe in their conſcience that he . 
faith the truth; ſo that himſelf muſt be ſworn ge fide- 
litate, and the eleven de credulitate f. It is held in- 
deed by later authorities g that fewer than eleven com- 
purgators will do: but ſir Edward Coke is poſitive that 
there muſt be this number; and his opinion not only 
ſeems founded upon better authority, but alſo upon bet- 


ter reaſon : for, as wager of law is equivalent to a ver- 


dict in the defendant's favour, it ought to be eſtabliſhed 
by the ſame or equal teſtimony, namely, by the oath of 
| twekve men. And ſo indeed Glanvil expreſſes it h, 
% jurabit duodecima manu and in 9 Hen. III. when a 
defendant in an action of debt waged his law, it was 
adjudged by the court quod defendat ſe duodecima 
„% manui,” Thus too, in an author of the age of Ed- 
ward the firſt k, we read, adjudicabitur reus ad legem 
« ſuam duodecima manu.” And the ancient treatiſe, _ 
entitled, dyver/ite des courts, expreſsly confirms Gr Ed- 
ward Coke's opinion 1, ET | 5 


* cap. 3. Wilk. LL, An J. Sax. * Nengbam magna, « . 
* Salk, 682. WY - 3 
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It muſt be however obſerved, that ſo long as the 
cuſtom continued of producing the ſea, the ſuit, or 
witneſſes to give probability to the plaintiffs demand, 
(of which we ſpoke in a former chapter) the defendant 
was not put to wage his law unlefs the ſecta was firſt 
produced, and their teſtimony was found conſiſtent. To 
this purpoſe ſpeaks magna carta, c. 28, Nullus Bal: 
% liuus de caetero ponat alipuem ad legem manife/lam,” 
(that is, wager of batte) * nec ad juramentum,” that 
is, wager of law) “ fimpiici loquela ſua,” (that is, 
merely by his count or declaration) * fine teſtibus fi- 
% Atlibus ad hoc induftis.” Which Fleta thus explains m: 
« fi petens ſectam produxerit, et concordes inveniantur, 
«© tunc reus poterit vadiare legem ſuam contra petentem et 
«© contra ſectam ſuan prulatam; ſed fi ſecta wariabilis 
« inveniatur, extunc non tenebitur legem vadiare contra 
& ſectum illum. It is true indeed, that Fleta, expreſsly 
limits the number of compurgators to be only double to 
that of the ſecta produced; ut fi duos wel tres teftes 
«© froduxerit ad probandum, oportet quod defenſio fiat per 
% quatuor wel per ſex ; ita quod pro quolibet tefle duos. 
& producat furatores, uſque ad duodecim :” fo that ac- 
cording to this doctrine the eleven compurgators were 
only to be produced, but not all of them worn, unleſs 
the ſedda conſiſted of fix, But, though this might 
poſſibly be the rule till the production of the ſea: was 

nerally diſuſed, fince that time the duodecima manus. 
— to have been generally required n. 5 

In the old Swediſh or Gothic conſtitution, wager of 
law was not only permitted, as it ſtill is in criminal caſes, 
unleſs the fact be extremely clear againſt the priſoner o; 
but was alſo abſolutely required, in many civil caſes: 
which an author of their own e very juſtly charges as 
being the ſource of frequent perjury. This, he 
tells us, was owing to the popiſh eccleſiaſtics, who. 
introduced this method of purgation from their canon 
law ; and, having ſown a plentiful crop of oaths 


m J. 2. c. 63. | » Stiernhook de jure Suconum. 
= Bro, Abr. t. ley gager- 9. J. 1. c. 9. 
* Mod, Un, Hiſt, xxxiil, 22. 
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in all judicial proceedings, reaped afterwards an ample 
harveſt of perjuries: for perjuries were puniſhed in part 
by pecuniary fines, payable to the coffers of the chureh, 
But with us in England wager of law is never required; 
and is then only admitted, where an action is brought 
upon ſuch matters as may be ſuppoſed to be privately 
tranſacted between the parties, and wherein the deſen- 
dant may be preſumed te have made ſatisfaQtion without 
being able to prove it. Therefore it is only in actions of 
debt upon ſimple contract, or for amercement, in actions 
of detinue, and of account, where the debt may have 
been paid, the goods reſtored, or the account ballanc- 

ed, without any evidence of either; it is only in theſe 
actions, I Tay, that the defendant is admitted to wa 
his law i : ſo that wager of law lieth not, when there is 
any ſpecialty (as a bond or deed) to charge the defendant, 
for that would be cancelled if ſatisfied z but when the 

debt groweth by word only: nor doth it lie in an ac- 
tion of debt, for arrears of an account, ſettled by audi- 
tors in a former action r. And by ſuch wager of law 
(when admitted) the plaintiff is perpetually barred ; for 
the law, in the ſimplicity of the antient times, preſumed: 
that no ane would forſwear himſelf for any worldly thing”. 
Wager of law however lieth in a real action, where the 
'tenant alleges he was not legally ſummoned to appear, 
as well as in mere perſona] contracts. 

A man outlawed, attainted for falſe verdict, or for con- 
ſpiracy or perjury, or otherwiſe become infamous, as by 
- pronouncing the horrible word in a trial by battel, ſhall 
not be permitted to wage his law. Neither ſhall an in- 
fant under the age of twenty-one, for he cannot be ad- 
| mitted to his oath ; and therefore, on the other hand, 
the courſe of juſtice ſhall flow equally, and the defen- 
dant, where an infant is plainriff, ſhall not wage his. 
law. But a feme-covert, when joined with her buſ- 

band, may be admitted to wage her law : and an alien 
ſhall do it in his own language v. | | 


«Co, Lit. 295. t Finch. I. 423, 
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It is moreover a rule, that where a man · is compella- 
ble by law to do any thing, whereby he becomes credi- 
tor to another, the defendant in that caſe ſhall not be ad- 
mitted to wage his law : for then it would be in the 
power of any bad man to run in debt firſt, againſt the 
inclinations of his creditor, and afterwards to ſwear it 
away. But- where the plaintiff hath given voluntary 
credit to the defendant, there he may wage his law ; for 
by giving him ſuch credit, the plaintiff has himſelf borne 
teſtimony that he is one whoſe character may be truſted. 
Upon this principle it is, that in an action of debt againſt 
a priſoner by a goaler for his victuals, the defendant 
ſhall not wage his law ; for the goaler cannot refuſe the 
| priſoner, and ought not to ſuffer him to periſh for want 
of ſuſtenance, But otherwiſe it is for the board or diet 
of a man at liberty. In an action of debt brought by an 
attorney for his fees, the defendant cannot wage his law, | 
becauſe the plaintiff is compellable to be his attorney, 
And ſo, if a ſervant be retained according to the ſtatute 
of labourers, 5 Eliz, c. 4. which obliges all ſingle per- 
fons of a certain age, and not having other viſible means 
of livelyhoad, to go out to ſervice ; in an action of debt 
for the wages , of ſuch a ſervant, the maſter ſhall not 
wage his law, becauſe the plaintiff was compellable to 
ſerve, But it had been otherwiſe, had the hiring been 
by ſpecial contract, and not according to the ſtature v. 
In no caſe where a contempt, trefpaſs, deceit, or any 
injury with force is alledged againſt the defendant, is he 
permitted to wage his law *:: for it is impoſſible to pre- 
ſume he has ſatisfied the plaintiff his demand in fuck 
caſes, where damages are uncertain and left to be aſ- 
ſeſſed by a jury. Nor will the law. truſt the defendant 
with an oath to diſcharge himſelf, where the private in- 
jury is coupled as it were with a public crime, that of 
ſoree and violence; which would be equivalent to the 
purgation oath of the civil law, which ours has ſo juſtly | 
rejected. | 8 e : 
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Executors and adminiſtrators, when charged for the 
debt of the deceaſed, ſhall not be admitted to wage 
their law » : for no man can with a ſafe conſcience 
wage law of another man's contract; that is, ſwear 
that he never entered into it, or at leaſt that he private- 
ly diſcharged it. The king alfo has his prerogative ; 
4 as all wager of law imports a reflection on the 
plaintiff for diſhoneſty, thereſore there ſhall be no ſuck | 
-wager on actions brought by him. And this p 
tive extends and is communicated. to his debtor and ae- 
comptant. ; for, on a writ of gu minus in the exchequer 
for a debt on ſimple contract, the defendant is not al- 
lowed to wage his law. AE; 

Thus the wager of law was never permitted, but 
where the defendant: bore. a fair and unreproachable 
character: and it alſo was-confined to ſuch caſes where 
a debt might be ſuppoſed to be diſcharged, or ſatis- 
faction made in, private, without any witneſſes to atteſt 
it: and many other prudential reſtrictions accompanied 
this indulgence. But at length it was conſidered, that 

(even under all its reſtrictions) it threw too great a 
_ temptation in the way of indigent or. profligate men: 
and therefore by degrees new remedies were deviſed, 
and new forms of action were introduced, wherein 
no defendant is at liberty to wage his law. So that 
now no. plaintiff need at all apprehend any danger 
from the hardineſs of his debtor's conſcience, unleſs he 
voluntarily chuſes to rely on his adverſary's veracity, 
by bringing an obſolete, inſtead of a modern, action. 
Therefore one ſhall hardly hear at preſent of an action 
of debt brought upon a ſimple contract: that being 
ſupplied by an action of treſpaſs on the caſe for the 
breach of a promiſe or aſſumpſit; wherein, though the 
Tpecific debt cannot be recovered, yet damages may, 
equivalent to the ſpecific * And, this being an action 
of treſpaſs, no law can be waged therein, So, inſtead of 
an action of detinue to recover the very thing detained, an 
action of treſpaſs on the caſe in trover and conver /jon is 
aſually brought; wherein, though the horſe or other 


7 Finch. | 4 C . Litt. . 
2 o. Litt. 295. 


348 Parva'tt Boo III. 


ſpecific chattel cannot be had, yet the defendant ſhall 
y damages for the converſion, equal to the value of 
the chatte: and for this treſpaſs alſo no wager of law 
is allowed. In the room of actions of account, a bill in 
equity is uſually filed: wherein, though the defendant 
anſwers upon his oath, yet ſuch oath is not concluſive to 
the plaintiff ; but he may prove every article by other 
evidence, in contradiction to what the defendant has 
ſworn. So that wager of law is quite out of uſe, bein 
avoided by the mode of bringing the action; but if 
is not out of force. And therefore, when a new ſtatute 
inflicts a penalty, and gives an action of debt for re- 
covering it, it is uſual to add, in which no wager of las 
Mall be allowed: otherwiſe an hardy delinquent might 
eſcape any penalty of the law, by ſwearing he had never 
incurred, or elſe had diſcharged it. 
Theſe fix ſpecies of trials, that we have conſidered in 
the preſent chapter, are only had in certain ſpecial and 
eccentrical caſes ; where the trial by the country, per 
pair, or by jury, would not be ſo proper or effectual. 
In the next chapter we ſhall conſider at large the nature 
of that principal criterion 'of trath m the law of Eng- 
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CHAPTER THE TWENTY-THIRD. 
or Tris TRIAL EV JURY. 


] HE ſubje& of our next inquiries will be the na- 
A 


ture and method of the trial by jury ; called 


lo the trial per pais, or by the country : a trial that 
hath been uſed time out of mind in this nation, and 
ſeems to have been co-eval with the firſt civil govern- 


ment thereof, Some authors have endeayoured to trace 


the original of juries up as high as the Britons them- 


ſelves, the ſirſt inhabitants of our iſland ; but certain it 


is, that they were in uſe among the earlieſt Saxon co- 
lonies, their inſtitution being aſcribed by biſhop Nich- 
elſon* to Woden himſelf, their great legiſlator 


and captain. Hence it is, that we may find traces of 


juries in the Jaws of all thoſe nations which adopted the 
feodal ſyſtem, as in Germany, France, and Italy; who 
had all of them a tribunal compoſed of twelve g02d 
men and true, boni homines,” uſually the vaſals or 
tenants of the lord, being the equals or peers of the 
parties litigant; and, as the Jord's vaſals judged each 


other in the lord's courts, ſo the king's vaſals, or the 


lords themſelves, judged each other in the king's court“. 


In England we find actual mention of them fo early as 


the laws of king Ethelred, and that not as a new in- 


vention e. Stiernhook d aſcribe; the invention of the 
jury, which in the Teuionic language is denominated = 
 nembda, to Regner, king of Sweden and Denmark, who 
was co-temporary with our king Egbert. Juſl as we 


are apt to impute the invention of this, and ſome other 
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pieces of juridical polity, to the ſuperior genius of Al- 
fred the great ; to whom, on account of his having done 
much, it is uſual to attribute every thing; and as the 
tradition of ancient Greece placed to the account of 
their own Hercules whatever atchievement was perforin- 
ed ſuperior to the ordinary proweſs of mankind. Where. 
as the truth ſeems to be, that this tribunal was univer- 
ſally eſtabliſhed among all the northern nations, and fo 
interwoven in their very conſtitution, that the earlieft 
accounts of the one give us alſo ſome traces of the other. 
Its eſtabliſhment however and uſe, in this iſland, of what 
date ſoever it be, though for a tine greatly impaired 
and ſhaken hy the introduction of the Norman trial by 
ba'tel, was always fo highly eſteemed and valued by 
the people, that no conqueſt, no change of government, 
could ever prevail to aboliſh it. In wngua carta it is 
more than once inſiſted on as the principal bulwark of 
dur liberties ; but eſpecially by chap. 29. that no free- 
nan ſhall be hurt in either his perſon or property; 
niſi per legale judicium parium ſuorum vel per legem 
fterrae. A privilege which is couched in almoſt the 
tame words with that of the emperor Conrad, two 
hundred years before: nemo beneficium ſuum perdat 
niſi ſecundum conſuetudinem anteceſtorum uofirorum et 
*« per judicium parium ſuorum.” And it was ever 
eſteemed, in all countries, a privilege of the higheſt and 
1nolt beneficial nature. | 15 | | 
But II will not miſpend the reader's time in fruitleſs 
encomiums on this method of tria] : but ſhall proceed 
to the diſſection and examination of it in all its parts, 
from whence indeed its higheſt encomium. will ariſe; 
ſince, the more it is ſearched into and underſtood, the 
more it is ſure to be valued. And this is a ſpecies of 
knowledge moſt abſolutely neceſſary for every gentle- 
man in the kingdom: as well becauſe he may be fre- 
quently called upon to determine in this capacity the 
rights of others, his fe!Jow-ſubjeRs ; as becauſe his own 
property, his liberty, and his life, depend upon inain- 
raining, in its legal force, the conſtitutional trial by jury. 


ZI. Lengeb. J. 3. 1. 8. J. 4. 


Trials by jary in civil cauſes are of two kinds; ex- 
traurdinary end; ordinary. The extraordinary I ſhall 
only briefly hint at, and canſme the main of my obſer- 
vations to that which is more uſual and ordinary, 

| The firſt ſpecies of extraordinary trial by jury is that 


of the grand aſſiſe, which was inſtituted by king Henry 


the ſecond in parliament, as was mentioned in the pre- 
ceding chapter, by way of alternative affered do the 
choice of the tenant or defendant in a writ of right, in- 
ſtead of the harbarous and unchriſtian cuſtom of duelling. 
For this purpoſe a writ dee magna offiſa eligenda is di- 
reQed to the ſheriff f, to return four knights, who are 
to elect and chuſe twelve others to be joined with them, 


in the manner mentioned by Glanvil s; who, having 


probably adviſed the meaſure itſelf, is more than 
_ uſually copious in deſcribing it: and theſe, all together, 
form the grand aſſiſe, or great jury, which is to try the 
matter of right, and muſt now conſiſt of ſixteen jurors 

Another ſpecies of extraordinary juries, 1s the jury to 
try an at!aint ; which is a proceſs commenced againſt a 
former jury, for bringing in a falſe verdict; of which 
we ſhall fpeak more largely in a ſubſequent chapter. 


At preſent I ſhall only obſerve, that this jury is to con- 


fiſt of twenty-four! of the beſt men in the county, who 


are called the grand jury in the attaint, to dittinguiſl:” 


chem from the tirſt or petit jury; and theſe are to hear 
and try the goodneſs of the former verdict, 5 

With regard to the ordinary trial by jury in civil 
_ caſes, I ſhall purſue the ſame method in conſidering it, 
- that I ſet out with in explaiuing the nature of proſecuting 
actions in general, viz. by following the order and 
courle of the proceedings themſelves, as the moſt clear 
and-perſpicuous way. of treating it. 
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When therefore an iſſue is joined, by theſe words, 5 
% and this the faid A prays may be inquired of by he 
country,“ or, anti f this he puts himſelf upon the 
country, —and the ſaid 'B does the like, the court 
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awards a writ of venire facias upon the roll or record, 


commanding the ſheriff that he cauſe to come here on 
„ ſuch a day, twelve free and lawful men, /iberos et 
legales homines, of the body of his county, by whom 
the truth of the matter may be better known, and 
„ who are neither of kin to the aforeſaid A, nor the 
« aforeſaid B. to recognize the truth of the iſſue bo- 
«© tween the parties.“ And ſuch writ is accordingly 
iſſued to the ſher iff. 

Thus the cauſe ſtands ready for a trial at the bar of 
the court itſelf: for all trials were there antiently 


had, in actions which were there firſt commenced; 


which then never happened but in matters of weight 
and conſequence, all trifling ſuits being ended in the 
court-baron, hundred, or county courts: and indeed all 
cauſes of great importance or difficulty are ſtill uſually 
retained upon motion, to be tried at the bar in the 
ſuperior courts, But when the uſage began, to bring 
actions of any trifling value in the courts of Weſtminſter- 
hall, it was found to be an intolerable burthen ro com- 
pel the parties, witneſſes, and jurors, to come from Weſt- 
moreland perhaps or Cornwall, to try an action of aſſault 
at Weſtminſter, A practice therefore very early ob- 
tained, of continuing the cauſe from term to term, in the 
court above, provided the juſtices in eyre did not pre- 
-viouſly come into the connty where the cauſe of action 
aroſe *: and if it happened that they arrived there 
within that interval, then the cauſe was removed from 
the juriſdiction of the juſtices at Weſtminſter to that of 
the juſtices in eyre. Afterwards when the juſtices in 
eyre were ſuperſeded by the modern juſtices of aſſiſe 
(Who came twice or thrice in the year into the ſeveral 
counties, ad capiendas afſiſas, to take or try writs of 
aſſiſe, of mort dance/tor, novel difſeifin, nuſance, and 
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the like) a power was ſuperadded by ſtatute. Weſtm. 2. 


» 3 Edw. I. c. 30. to theſe juſtices of aſſiſe to try com- 
mon iſſues in treſpaſs, and other leſs important ſuits, 
with directions to return them (when tried) into the 


court above; where alone the judgment ſhould be 


given. And as only the trial, and not the determination 


of the cauſe, was now intended to be had in the court 
below, therefore the clauſe of niſf prius was left out of 


the conditional continuantres before - mentioned, and was 
directed by the ſtatute to be inſerted in the writs of 
eenire fucias; that is, that the ſheriff ſhould cauſe 
the jurors to come to Weſtminſter (or wherever the 
'* king's courts ſhould be held) on ſuch a day in Eaſter 
« and Michaelmas terms; % privs, unleſs before that 


day, the juſtices aſſigne to take aſſiſes thall come in- 
to his ſaid county.” By virtue of which the ſherift 


returned his jurors to the court of the juſtices of allile, 


which was ſure tv be held in the vacation befo-e Haſter 
and Michaelmas terms; and there the trial was had. 


An inconvenience attended this proviſion p; incipally 


becauſe, as the ſheriff made no return of the jury to 


the court at Weſtminſter, the parties were ignorant who 
they were till they came upon the trial, aud therefore 


were not ready with their challenges or excep: ions. For 


this reaſon by the ſtatute 42 Edw. IIE c. 11. the method 
of trials by niſi prius was altered; and it was enacted 
that no inqueſts (except of aſſiſe and gaol delivery) 
ſhould be taken by writ of niſi prius, till after the 


theriff had returned the names of the jurors to the court 


above. So that now in alinoſt every civil cauſe the 
clauſe of niſi prius is left out of the writ of venire facius, 
which is the ſheriff's warrant to warn the jury; and is 
inſerted in another part of the proceedings, as we ſhall 

For now the courſe is, to make the ſheriff's venire re- 
turnable on the laſt return of the ſame term wherein 
iſſue is joined, viz. Hilary or Trinity terms; which, 
from-the making up of the iſſues therein, are uſually 
called ifſuable terms. And he returns the names of the 
Jurors in a panel (a little pane, or oblong piece of parch- 


ment) annexe@to the writ, This jury is not ſummoned, 


q 
Y 
* 
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and therefore, not appearing at the day, muſt unavoid- 
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ably make default. For which reaſon a compulfive 
proceſt is now: awarded againſt the jurors, called in the 


common pleas a writ of habeas corpora furaterum, and 


in the king's bench a 4/trinpas, command ing the ſheriff 
to have their bodies, or to diſtrein them by their lands 


and goods, that they may appear upon the day ap- 


pointed, The entry therefore on the roll or record is , 
that the jury is reſpited, through deſect of the jurors, 


tilt the fiſt day of the next term, then to appear at 


« Weſtminſte? ; unlefs before that time, vin. on Wed 
« nefday the fourth of March, the juſtices of our lord 
the king, appointed to take affifes in that county, 
„ ſhall have come to Oxford that is, to the place 
* afligned for holding the aflifes.” And thereupon the 
writ commands the ſheriff to have their bodies at 
Weſtminſter on the ſaid firſt day of next term, or before 
tie ſaid juſtices of aſñſe, if before that time they come 


to Oxford; v.. on the fourth of March aforeſaid. 


And, as the judges are ſure to come and apen the cir- 
cuir commiſſions on the day mentioned in the writ, the 
ſheriff returns aud fummons this jury to appear at the 
aſſiſes, and there the trial is had before the juſtices of 
afſiſe and niſi prius + among whom (as hath been faid ®) 
are ufually wo of the judges of the courts at Weſt- 
minſter, the whole kingdom being divided into fix cir- 
cuits for this purpoſe. And thus we may obſerve that 


the trial of common iffues, at iff privs, which was in its 
original only a collateral incident to the original buſi- 


neſs of the juſtices of affife, is now, by the various re- 
volutions of practice, become their principal civil em- 
ployment : hardly any thing remaining in ufe of the 


real aſſiſes, but the name. | 


If the ſheriff be not an indifferent perfon z as if he be 


- a patty in the ſuit, or be related by either blood or af- 


finity to either of the parties, he is not then truſted to re- 
turn the jury; but the wenire ſhall be directed to the 


coroners, who in this, as. in many other inſtances, are the 


ſubſtitutes of the ſheriff, to execute proceſs when he is 
deemed an improper perfon. If any exception lies to 
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the coroners, the wenire ſhall be directed to two clerks 
al the court or two perſons of the county named by the 
court, and ſworn *; And theſe two, who are called 
eliſors, or electors, ſhall indifferently name the jury, and 
their return is fina] ; no challenge being allowed to 

their array. | | | 

Leet us now pauſe awhile, and obſerve (with fir Mat- 
thew Hale o) in theſe firſt preparatory ſtages of the trial, 

how admirably this. conſtitution is adapted and framed 

for the inveſtigation of truth, beyond any other method 
of trial in the world. For, firſt, the perſon returning the 
jurors is a man of ſome fortune and eonſequenee; that 
ſo he may be not only the leſs tempted to commit wilful 
errors, but likewiſe be reſponſible for the faults of either 
himſelf or his officers: and he is alſo bound by the ob- 
ligation of an oath faithfully to execute his duty. Next, 
as to the time of their return: the panel is returned to 
the court upon the original venire, and the jurors are to 
be ſummoned and brought in many weeks afterwards to 
the trial, whereby the parties may have notice of the 
jurors, and of their ſufficiency or inſufficiency, characters, 
connections, and relations, that ſo they may be challenged 
upon juſt cauſe; while at the ſame time by means of 
the compulſory proceſs (of diſiringas or habeas corpora) 

the cauſe-4s not like to be retarded through deſect of 

jurors. Thirdly, as to the place of their appearance: 

which in cauſes of weight and conſequence is at the bar 

of the court; but in ordinary caſes at the aſſiſes, held in 
the county where the cauſe of action ariſes, and the 
witneſſes and jurors live: a proviſion moſt excellently 

calculated for the ſaving of expenſe to the parties. For 

though the preparation of the cauſes in point of plead- 

ing is tranſacted at Weſlminſter, whereby the order 

and uniformity of proceeding is preſerved throughout 

the kingdom, and multiplicity of forms is prevented; 
yet this is no great charge or trouble, one attorney being 
able to tranſact the buſineſs of forty clients. But the 
troubleſome and moſt expenſiye attendance is that of 
jurors and witneſſes at the trial; which therefore is 
brought home to them, in the county where moſt of 
them inhabit, Fourthly, the per/ons before wwhom they 
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are to appear, and before whom the trial is to be held, 
are the judges of the ſuperior court, if it be a trial at 
bar; or the judges of aſſiſe, delegated from the courts 
at Weſtminſter by the king, if the trial be held in the 
country ; perſons, whoſe learning and dignity ſecure 
their juriſdiction from contempt, and the novelty and 
very parade of whoſe appearance have no ſmall in- 
fluence upon the multitude. The very point of their 
being ſtrangers in the county is of infinite- ſervice, in 
preventing thoſe factions and parties, which would in- 
trude in every cauſe of moment, were it tried only be- 
fore perſons reſident on the ſpot, as juſtices of the peace, 
and the like. And, the better to remove all ſuſpicion of 
partiality, it was wiſely provided by the ſtatutes 4 Edw. 
III. c. 2. 8 Ric. II. c. 2. and 33 Hen. VIII. e. 24. that 
no judge of aſſiſe ſhould hold pleas in any county where- 
in he was born or inhabits. And, as this conſtitution 
prevents party and ſaction from intermingling in the 
trial of right, fo ic keeps both the rule and the ad- 
miniſtration of the laws uniform. Theſe juſtices; 
though thus varied and ſhifted at every afliſes, are all 
{wo-n to the ſame laws, have had the ſame education, 
have purſued the fame ſtudies, converſe and conſult to- 
gether, communicate their deciſions and reſolutions, and 
preſide in thoſe courts which are mutually conneQed 
and their judginents blended together, as they are inter- 
changeably courts of appeal or advice to each other. 
And hence their adminiſtration of juſtice, and conduct 
of trials, are conſonant and uniform; whereby that con- 
| fafion and contrariety are avoided, which would na- 
turally ariſe from a variety of uncommunicating judges, 
or from any provincial eſtabliſhment, But let us now 
return to the aſliſes. | 

When the general day of trial is fixed, the plaintiff 
or his attorney muſt bring down the record to the aſſiſes, 
aud enter it with the proper officer, in order to its 
being called on in courſe. If it be not ſo entered, it can- 
Bot be tried; therefore it is in the plaintiffs breaſt 
to delay any tria] by not 1 down the record: 
unleſs the defendant, being fearful of ſuch neglect 
in the plaintiff, and willing to diſcharge himſelf 
from the action, will him{cif undertake to bring on 
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the trial, giving proper notice to the. plainuif. Which 
' proceeding is called the trial by proviſo ;. by reaſon of 
the clauſe then inſerted in the ilLeriff's wenire, vis. 
« proviſo, provided that if two writs come to your 
4 hands, (that is, one from the- plaintiff and another 
from the defendant) you ſhall execute only one of 
them.“ But this practice hath begun to be diſuſed, 
ſince the ſtatute 14 Geo. II. o. 17. which enacts, that if, 
aſter iſſue joined, the cauſe is not carried down to be 
tried according to the cou: ſe of the court, the plaintiff 
ſhall be eſteemed io be nonſuited, and judgment ſhall 
be given ſor the defendant as in caſe of a nonſuit. In 
caſe the plaintiff intends to try the cauſe, he is bound 
to give the defendant (if he lives within farty miles af 
London) eight days notice of trial ; and, if he lives at 
4 greater diſtance, then fourteen days notice, in order 
ta prevent, ſurprize: and if the plaintiff then changes 
his mind, and does not counter mand the notice fix days 
before the trial, he ſhall be liable to pay coſts to the 
defendant for not proceeding to trial, by the ſame laſt 
mentioned ſtatute, The defendant however, or pla in- 
tiff, may, upon good cauſe ſhewn to the court above, 
as upon abſence or ſickneſs of a material witneſs, 5 
ta in leave upon motion to defer the trial of the cauſe 
nannt, crc c—_.SnE., AE, 
But we will now ſuppoſe all previous ſteps to be regu- 
larly ſettled, and the cauſe to He called on in court, 
The record is then handed to the judge, to peruſe and 
abſerve the pleadings, and what iſſues the parties are to 
maintain and prove, while the jury is called and ſworn, 
Js this end the ſheriff returns his compulſive ne 
the writ of kubeas corpera, or diſtringas, with the pane] 
of jurors annexed, to the judge's officer in court, The 
jurors contained in the panel are either /pecial or commer . 
jurors. Special” juries were originally introduced in 
trials at bar, When the cauſes were of too gręat niceiy 
for the diſcuſſiun of ordinary freehoklers z or where 
the ieriff was Arend of pantiality, though not upon 
ſuch apparent cauſe as to warrant an exceptipn to him 
He is in ſuch caſes, upon moion in court and 4 ful 
granted thereupon. to attend the prothonotary or other 
proper officer with his freebol 2 ; and the officer 
8 wy 
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is to take ind ifferently forty-eight of the principal free 

holders in the preſence of the attornies on both ſides: 

who are each of them to ſtrike off twelve, and the re- 
maining twenty - four are returned upon the panel. By 
the ſtatute 3 Geo. II. c. 25. either party is entitled upon 
motion to have a ſpecial jury ſtruek upon the trial of any 
iſſue, as well at the aſſiſes as at bar; he paying the ex- 
traordinary expenſe, unleſs the . fudge will certify (in 
purſuance of the ftatute 24 Geo. II. c. 18.) that the 
cauſe required fuch ſpecial jury. | 

A common jury is one returned by the ſheriff accord- 

ing to the directions of the ſtatute 3 Geo. II. c. 25. 

which appoints, that the ſheriff or officer ſhall not re- 

turn a ſeparate panel for every feparate cauſe, as for- 
merly; but one and the ſame panel for every cauſe to. 
be tried at the fame aſſiſes, containing not lefs than 
forty-eight, nor more than ſeventy-twe, jurors: and 
rhat their names being written on tiekets, thall be put 
into a box or glaſs; and when each cauſe is called, 
rvrelve of theſe perſons, whoſe names ſhall be firft drawn 
out of the box, ſhall be ſworn upon the jury, unleſs 
abſent, challenged, or excuſed ; or unleſs a previous 
view of the meſfuages, lands, or place in queſtion, 

Mall have been thought neceffary by the court ?: in 

which caſe fim or_1wore of the jurors, returned, to be 

Agreed on by the parties, or named by a judge or other 
proper officer of the court, ſhall be appointed by ſpecial 
writ of habeas corpora or difiringns, to have the matters 

in queſtion thewn to them by two perſons named in the 
writ ; and then fuch of the jury as have had the view, 
wt fo many of them as appear, ſhall be fworn on the 
inqueſt ptevions to any other jurors. Theſe acts are 
well calculated to reſtrain any ſuſpicion of partiality in 
the ſheriff, or any tampering with the jarors when re- 
turded. 

As the jurors appear, when called, they ſhall be 
ſworn, unleſs challenged by either party. Challenges 
ate of two forts ; challenges to the array, and chal- 

| fenges to ihe poſt, | Eu | 


„Nat. @ Ann. e. 26. 
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Challenges to che array are at once an exception to the 
whole panel, in which the jury are arrayed or fer in 
order by the ſheriff in his return ; and they may be 
made upon account of partiality or ſome default in the 
ſheriff, or his under-officer who arrayed the panel. 
And generally ſpeaking, the ſame reaſons that before 
the awarding the venire were ſufficieat to have directed 
it ro the coroners or eliſors, wil} be alſo ſufficient to 
quaſh the array, when made by a perſon or officer of 
whoſe partiality there is any tolerable ground of ſuſpi- 
Gion. Alſo, though there be no perſonal objectum 
againſt the ſheriff, yet if he arrays the panel at tht 
no:nination, or under the direction of either party; this 
is good cauſe of challenge to the array, Formerly, if 
a lord of parliament had a cauſe to be tried, and no 
knight was returned upon the: jury, it was a cauſe of 
challenge to the array 9: but an unexpected uſe having 
been made of this dormant privilege by a ſpiritual lord -, 
it was abolithed by ſtatute 24 Geo. II. c. 18. But ſtili, 
in an attaint, a knight muſt be returned on the jury. 
Alſo, by the ay Seu the antient law, the jary was to 
come de vic ineto, from the neighbourhood of the vill or- 
place where the canſe of action was laid in the declara- 
tion: and therefore ſome of tha jury were obliged to be 
returned from the hundred in which ſuch vill lay; and,. 

i none were returned, the array might be challenged 
for defect of hundredors. Thus the Gothic jury, or 
 nembde, was alſo collected out of every quarter of the 
country: ** bins, trinos, wel etiam ſenvs, ex fingul:s 
"'territoris gyadrantibus*,” For, living in the neigh- 
bourhood, they were properly the very country, or pars, 
doo which both parties had appen led; and were ſuppoſed 
to know beforehand the characters of the parties and 
witneſſes, and therefore the better knew what credit to 
give to the facts alleged in evidence. But this conve- 
nience was overhalanced by another very natural and 
almoſt unayoidable inconveniener; that jurors, coming 
out of the immediate neighbourhood, would be apt 
Co. Lint, 156. Selden baro- Co. Litt. 25. 
nage. II. 11. | t Sternhook de jure Gorb. J. 
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to intermix their prejudices and partialities in the trial of 
right. And this our law was fo ſenſible of, that it for 
a long time has been gradually relinquiſhing this prac- 
tice ; the number of neceſſary hundredors in the whole 
panel, which in the reign of Edward III. were conſtant- 


| ly fx", being in the time of Forteſcue n reduced to four. 


Afterwards indeed the ſtatute 35 Hen. VIII. c. 6. re- 
ſtored the antient number of %, but that clauſe was 
ſoon virtually repealed by ſtatute 27 Eliz. c. 6. which 
required only 4. And fir Edward Coke alſo ” gives 
vs ſuch a variety of circumſtances, whereby the courts - 


permitted this necefſary number to be evaded, that it a- 


pears that they were heartily tired of it, Ar length, by 
ſtatute 4 & 5 Ann, c. 16. it was entirely aboliſhed upon 
all civil ations, - except upon penal ſtatutes ; and upon 


choſe alſo by the 24 Geo. II. c. 18. the jury being now 


only to come de corpore comitatus, from the body of the 


county at large, and not de wicineto, or from the parti- 
cular neighbourhood. The array by the antient law 


may alſo be challenged, if an alien be party to the ſuit, 


and, upon a rule obtained 1. his motion to the court for 
a jury di medietate linguae, ſuch a one be not returned 


by the ſheriff, purſuant to the ſtatute 28 Edward IIL c. 


13. enforced by 8 Hen, VI. c. 29. which enact, that 
where either party is an alien born, the jury ſhall be one 
half denizens, and the other aliens (if ſo many be ſorth- 
coming in the place) for the more impartial trial. A 
privilege indulged to ſtrangers m no other country in the 
world; but which is, as antient with us as the time of 


king Ethelred, in whoſe ſtatute de monticolis Walliae 


(then aliens to the crown of England) cap. 3. it is or- 
dained, that ** duodeni legales homines, quorum ſex Walli 
et ſex Anpli erunt, Anglis et Wallis jus dicunto. But 


where both parties are aliens, no partiality is to be pre- 


ſumed to one more than another; and therefore it was 


_ reſolved ſoon after the ſtatute 8 Hen. VI. * that where 


the iſſne is joined between two aliens (unleſs the plea be 


had before the mayor of the ſtaple, and thereby ſubject 
to the reſtrictions of ſtatute 27 Edw. III. ſt. 2. c. 8.) the 


jury ſhall all be denizens. And it now might be a 


t Gilb. Hiſt. C. p. c. 8. 1 last. 187. 
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queſtion, how far the ſtatute 3 Geo. II. c. 25. (before 
referred to) bath in civil cauſes undeſignedly abridged 
this privilege of foreigners, by the poſitive directions 


therein given concerning the manner of impanelling ju- 


rors, and the perſons to be returned in ſuch panel. So 
that (unleſs this ſtatute is to be conſtrued by the ſame 
equity, which the ſtatute 8 Hen. VI. c. 29. declared to 
be the rule of interpreting the ſtatute 2 Hen. V. ſt. 2. c. 


3. concerning the landed qualification of jurors in ſuits 
to which aliens were parties) a court might perhaps heſi- 
tate, whether it has now a power to direct a panel to be 


returned de medietate linguae, and thereby alter the 
method preſcribed for ſtriking a ſpecial jury, or ballat- 
ing for common jurors. ED On. 

Challenges to the polls, in capita, are exceptions to 
particular jurors; and ſeem to anſwer the recuſatio ju- 


 dicis in the civil and canon laws : by the conſtitutions 


of which a judge might be refuſed upon any ſuſpicion . 
of partiality r. By the laws of England alſo, in the 
times of Bracton y and Fleta *, a judge might be refuſed 
for good cauſe ; but now the law is otherwiſe, and it 
is held that judges and juſtices cannot be chal- 
lenged . For the law will not ſuppoſe a poſſibility 
of bias or favour in a judge, who is already ſworn 


do adminiſter impartial juſtice, and whoſe authority 
greatly depends upon that preſumption and idea, 


And ſhould the fact at any time prove flagrantly ſuch, 
as the delicacy of the law will not preſume beforchand, 


there is no doubt but that ſuch miſbehaviour would draw 
down a heavy cenſure from thoſe, to whom the judge is 


accountable for his conduct. | 
But challenges to the polls of the jury (who are 
judges of fact) are reduced to ſour heads by fir Edward 
Coke: propter honoris reſpectum; propter defiddum; 
propter affeftum ; and propter delictum. : 3 

I. Propter honoris reſpectum; as if a lord of parlia- 


A 


ment be impanelled on a jury, he may be challenged by 


either party, or he may challenge himſelf. 


Cod. 3. 1. 16. Deeretal. J. 2. 1. J. 6. e. 37. 
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2. Propter deſedum; as if a juryman be an alien 
born, this is defect of birth; if he be a flave or bond- 
man, this is defect of liberty, and he cannot be liber e- 
legalis m. Under the word homo alſo, though a name 
common to both ſexes, the female is however excluded, 
propter defactum ſexus + except when a widow feigns her- 
felf with child, in order to exclude the next heir, and 
a ſuppoficitious birth is ſuſpected to be intended; then 
upon the writ de wentre inſpiciendo, à jury of women is 
to be impanelled to try the queſtion, whether with child 
or not ©, But the principal deficiency is defect of eſtate, 
Tofficient to qualify him to be a juror. This depends 
upon a variety of ſtatutes, And, firſt, by the ſtatute 
Weſtm. 2. 13 Edw. I. c. 38. none ſhall paſs ol juries in 
afſiſes within the county, but ſuch as may diſpend 205. 
by the year at the leaſt; which is increaſed to 40s. by 

the ſtatute 21 Edw. I. ft, 1. and 2 Hen. V. ſt. 2. c. 3. 

This was doubled by the ſtatute 27 Eliz, c. 6. which 
requires in every ſuch caſe the jurors to have eftate of 
freehold to the yearly value of 41, at leaſt. But, the 

value of money at that rime decreaſing very confidera- 

bly, this qualification was raiſed by the ſtatute 16 & 19 
Car. II. c. 3. to 20l. per annum, which being only a 
temporary act, for three years, was ſuffered to expire 
without renewal, to. the great debafement of juries. 
However by the ftatute 4 and 5 W. & M. c. 24. it was 
in raiſed to 10l. per annum in England and 61, in 
ales, of freehold lands or copy/old ; which is the firſt 
time that copyholds (as ſuch) were admitted to ſerve 
upon juries in any of the king's courts, though they had 
before been admitted to ſerve in ſome of the ſheriff's 
courts, by ſtatutes 1 Ric. III. c. 4, and 9 Hen. VII. c. 
13. And, laſtly, by ftatute 3 Geo. II. c. 25. any 
leaſeholder for the term of fire hundred years abſolute, 
or for any term determinable upon life or lives, of the 
clear yearly value of 20]: per, annum over and above the 
rent reſerved, is qualified to ſerve upon juries. When 
the jury is de medictate. linguae, that is, one moiety of 
the Engliſh tongue or nation, and the other of any 
foreign one, no want bf lands fhall be rauſe of chal- 


"mM Cro. Eliz, 556. 
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lenge to the alien; for, as he is incapable to hold any, 
this would totally defeat the privileye 4. A: 
3. Jurors may be challenged propter affefum, for 
fofpicion of biaſs or partiality. This may be either a 
principal challenge, or u the favour. A principal chal- 
lenge is ſuch, where the cauſe aſſigned carries with it 
prima facie evident marks of ſuſpicion, either of malice 
or favour : as, that a juror is of kin to either party 
within the ninth degree © ; that he has Leen arbitrator 
on either ſide ; that he has an intereſt in the cauſe; 
that there is an action depending between him and the 
rty : that he has taken money for his verdiR ;. that 
de has formerly been a juror in the ſame cauſe; that he 
zs the party's maſter, ſervant, counſellor, ſteward or 
attorney, or of the ſame ſociety or corporation with. 
bim all theſe are principal cauſes of challenge ; which, 
if true, cannot be overruled, for jurors muſt be om 
exceptione mujeres. Challenges to the favery, are where 
the party hath no principal challenge ; but objects only 
fone probable circumſtances of ſuſpicion, as acquain- 
tance and the like f ; the validity of which muſt be Jeft 
to the determination of tri, whoſe office it is to de- 
eide whether the juror be favourable or wfavourable. 
The triors, in caſe the firſt man called be challenged, 
are two indifferent perſons named by the court; and, if 
they try one man and find him indifferent, he ſhall be 
ſworn; and then he and the two triors ſhall try the 
next; and, when another is found indifferent and ſworn, 
the two triors hall be ſeperſeded, and the two firft 
fworn on che jury ſhall try the reſt t. | | 
4. Challenges rener oe/iffum are for ſome erime or 
miſdemeſnor, that affects the juror's credit and 'renders 
kim infainous, As for a conviftion of treafon, felony, 
perjury, or eonſpiraey ; or if for ſome infamous offence 
de hath received judgment of the piflory, rumbrel, or 


See Stat. a Ren. V. fl. 2. c. 3. 8 Hen, VI r. 29. 

* Finch, I. 401, ein the b, or jury of the antient 
Sotlhs, three challenges only were allowed to the ſavout, but 
| the principal challenges were incefinite, .'* Licebat palom excipere, 
. et ſemper ex probacili cauſa tres repudiart ; etiam Phurcs ox cauſa 

Procynanti tt mfg. (Stiernhook, / 1. +. 4.) 

© Co. Litt, 158. 8! | 
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the like; or to be branded, whipt, or ſtigmatized ; or 


if he be outlawed or excommunicated, or hath been 
attainted of falſe verdiQ, praemunire, or - forgery z or 
_ laſtly, if he hath proved recreant when champion in the 
trial by baitel, and thereby hath Joſt his liberam legem. 
A juror may himſelf be examined on oath of woir dire, 
weritatem dicere, with regard to ſuch cauſes of challenge, 
as are not to his diſhonour or diſcredit ; but not with 
regard to any crime, or any thing which:tends to his diſ- 
grace or diſadvantage h. | | by 

Beſides theſe challenges, which-are exceptions againft 
the fiineſs of jurors, and whereby they may be excluded 
from ſerving, there are alſo other ——_ to be made uſe 
of by the jurors themſelves, which are matter of exemp- 
tion ; whereby their ſervice is excuſed, and not exclud- 
ed, As by ſtatute Weſt. 2. 13 Edw. I. c. 38. ſick and 

decrepit perſons, perſons not commorant in the county, 
and men above ſeventy years old; and by the ſtatute of 
2 & 8 W. III. c. 32, infants under twenty-one, This 
exemprion is alſo extended by divers ſtatutes, cuſtoms, 
and charters, to phyſicians and other medica! perſons, 
counſel, attorneys, officers of the courts, and the like ; 
all of whom, if impanelled, muſt ſhew their ſpecial 
exemption, Clergymen are alſo uſually excuſed, out 
of favour and reſpect to their function: but, if they are 
ſeiſed of lands and tenements, they are in ſtrictneſs lia- 
ble to be impanelled in reſpect of their lay fees, unleſs 
they be in the ſervice of the king or of ſome biſhop: 
in obſeguio domini regis, vel alicujus epiſcopi i. 

If by means of challenges, or other cauſe, a ſuffici- 
ent number of unexceptionable jurors doth not appear 
at the trial, either party may pray a tales. A tales is 2 
ſupply of ſuch men, as are ſummoned upon the firſt pa- 
nel, in order to make up the deficiency. For this pur- 
pole a writ of decem tales, oo tales, and the like, was 
| uſed to be iſſued to the ſheriff at common law, and muſt 
be ſtill ſo done at a trial at bar, if the jurors make 
default. But at the aſſiſes or niſi privs, by virtue of 

the ſtatute 35 Hen. VIII. c. 6. and other ſubſequent 


co. Lit. 158. 5. ir. N. B. 166. Reg. Brev. 177. 
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ſtatutes, the judge is impowered at the prayer of either 
party to award a tales de circumflantibus i, of perſons 
preſent in court, to be joined to the other jurors to try 


the cauſe; who are liable however ta the ſame chal 


lenges as the principal jurors. This is uſually done, 
till the legal number of twelye be completed ; in which 
patriarchal and apoſtolical number fir Edward Coke * 
hath diſcovered abundance of myſtery l. 


When a ſufficient number of perſons impanelled, or 


tales men, appear, they are then ſeparately ſworn, well 
and truly to try the iſſue between the parties, and a true 
verdict to give accordiug to the evidence; and hence 
they are denominated the jury, jurate, and jurors, ſc. 
 juratores, _. 10 


We may here again obſerve, and obſerving we can- 


not but admire, how ſerupulouſly delicate, and how 
_ impartially juſt the law of England approves itſelf, in 


the conſtitut ion and frame of a tribunal, thus excellently 
contrived for the teſt and inveſtigation of truth; which 


appears moſt remarkably, 1. In the avoiding of frauds 
and ſecret management, by electing the twelve jurors 
out of the whole panel by lot. 2. In its caution againſt 
all partality and bias, by quaſhing the whole panel or 
array, if the officer returning is ſuſpected to be other 


than indifferent; and repelling particular jurors, if pro- 


bable cauſe be ſhewn of malice or favour to either party. 
The prodigious multitude of exceptions or challenges 


allowed to jurors, who are the judges of fact, amounts 


nearly to the ſame thing as was practiſed in the Roman 
republic, before ſhe loſt her rg that the ſelect 
judges ſhould be appointed by the prætor with the mutual 


| Append. No. II. &.-4- k 1 Inſt. 155. 
| Pauſanias relates, that at the trial of Mars, for murder, in 
the court denominated areopagus from that incident, he was ac- 


quitted by a jury compoſed ol twelve pagan deities. And Dr. 


Hickes, who attributes the introduction of this aumber to the 
Normans, tells us that among the inhabitants of Norway, ſrom 
nom the Normans as well as the Danes were deſcended, a great 
venet ation was paid to the number eue/ve 3 ** nibil ſantius, nis 
* bil antiguius fuit ; perinde ac ff in ipſo bec numero ſecreta quaedam 


Hit religio.” (Liſert. epiſtelar, 49.) Spelm. Glo. 329. 
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conſent of the parties. Or, as Tully m expreſſes it: 
eminem uoluerunt majores naffri, non mode de exiftima- 
« tone cujuſuam, fed ne peruniaria quidem de re minima, 
cc effe judicem ; nife qui inter adverſarios cundeniſſet.“ 
Indeed theſe ſelechi judices bore in many refpeRts a re- 
markable reſemblance to our juries : for they were firſt 
returned by the prætor; de decuria ſenatoria conſeribun- 
ture then their names were drawn by lot, till a certain 
number was completed: in urnam ſortito mittuntur, ut 
de pluribus neceſſarius numerus confici poſſet : then the par- 
ties were allowed their challenges; poſt urnam permitti- 
tur accuſatori, at reo, ut ex illo numerb reficiant quos pu- 
taverint ſibi aut inimicvs aut ex aliqua re incommodos fore : 
next they ſtruck what we call a tales ; rejectione celebra- 
ta, in eorum locum qui rejecti fuerunt ſubſortiebatur praetor 
alios, quibus ille judicum legitimus numerus compleretur : 
laſtly, the judges, like our jury, were ſworn ; his per- 
feftis, jurabant in leges judices, ut obſtricti religione fudi- 
A | ; h 
The jury are now ready to hear the merits; and, to 
fix their attention the cloſer to the facts which they are 
impanelled and ſworn to try, the pleadings are opened 
to them by counſel on that fide which holds the affir- 
mative of the queſtion in iſſue. For the iſſue is ſaid to 
lie, and proof is always firſt required, upon that fide 
which affirms the matter in queſtion ; in which our law 
agrees with the civile: „ei incumbit probatio, qui dicit, 
non qui negat cum per rerum naturam fatum-negantis. 
% probatio nulla fit.” The opening counſel briefly in- 
forms them what has been, tranſacted in the court above; 
the parties, the nature of the action, the declaration, 
the plea, replication and other proceedings, and laſtly, 
upon what point the iſſue is joined, which is there ſent 
down to be determined. Inſtead of which formerly ? the 
whole record and proceſs of the pleadings was read to 


m pro Cluentio, 43. | n Aſcon, is Cic. Nur. 1. 6. A 
learned writer of our own, Dr. Pettingal, hath ſhewn in an 
elaborate work (publiſhed AH. D. 1769.) ſo many reſemblances, 
between the Nag of the Greeks, the judices ſelecti of the Ro- 
mans, and the juries of the Engliſh, that he is tempted to con- 
clude that the latter are derived from the former. 

Ff. 22. 3,2* cod, 4. 19. 23. r Forteſc. c. 26, 
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them in Engliſh by the court, and the matter in iſſue 
clearly explained to their capacities. The nature of the 
eaſe, and the evidence intended. to be produeed, are 
next laid before them by counfel alſo on the fame ſide: 
and, when their evidence is gone through, the advocate 
on the other fide opens the ie: eaſe, and ſupports it 
by evidence; and then the party which began is heard 
by way of reply.. ENS. be Rh 
The nature of my prefent deſign will not permit me 
to enter into the numberleſs niceties and diftinQtion of 
what is, or is not, legal evidence to a jury 3. I tha 
only therefore ſelect a fe of the genera] heads and lead- 


mg maxims, relative to this point, together with ſome 


obſervations on the manner of giving evidence, 

And, firſt, evidence ſignifies that which demonſtrates, 
makes clear, or aſcertains the truth of the very fact or 
point in iſſue, either on the one fide or on the other; 
and no evidence ought to be admitted to any other point. 
Therefore upon an action of debt, when the defendant 
denies his bond by the plea of non eff factum, and the iſ- 
ſue 1s, whether it be the defendant's deed or no; he 
cannot give a releaſe of this bond in evidence : for that 
does nor deſtroy the bond, and therefore does not prove 
the iſſue which he has choſen to rely upon, viz. that the 
bond has no exiſtence, 


Again; evidence in the trial by jury is of two kinds, 


either that which is given in proof, or that which the 


jury may receive by their own private knowledge. The 


former, or proofs, (to which in common ſpeech the name 


of evidence is uſually confined) are either written, or 


parol, that is, by word of mouth. Written proofs, or 
evidence, are, 1. Records, and 2. Antient deeds of 
thirty years flanding, which prove themſelves ; but 3 

Modern deeds, and 4. Other writings, mult be anteſte> 


* This is admirably well performed in lord chief baron Gil- | 


bert's excellent treatiſe of evidence; a work, which it is im- 
poſſible to abſtract or abridge, without lofing ſome beauty and 
deſtroying the chain of the whole; and which hath lately been 
engrafted into a very uſeful work, the iatroductien to the law of 


ri prive, 4, 1767, 
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and verified by pars! evidence of witneſſes, And the 
one general rule that runs through all the doctrine of 
trials is this, that the beſt evidence the nature of the 
cafe will admit of ſhall always be required, if poſſible 
to be had; but, if not poflible, then the beſt evidence 
that can be had ſhall be allowed. For if it be found that 
there is any better evidence exiſting than 1s produced, the 
very not preducing it is a preſumption that it would have 
detected ſome falſehood that at preſent is concealed. 
Thus, in order to prove a leaſe for years, nothing elſe. 
ſhall be admitted but the very deed of leaſe itſelf, if in 
being; but if that be poſitively proved to be burnt or 
deſtroyed (not relying on any looſe negative, as that it 
cannot be found, or the like) then an atteſted copy may 
be produced; or paro/ evidence be given of its contents. 


So, no evidence of a diſcourſe with another will be ad- 


mitted, but the man himſelf muſt be produced]; yet in 


ſome caſes as in proof of any general cuſtoms, or mat- 


ters of common tradition or repute) the courts admit of 
hearſay evidence, or an account ef what perſons deceaſ- 
ed have declared in their life time: but ſuch evidence 
will not be received of any particular facts. So too, 
books of account, or ſhop-books, ars not allowed of. 


themſelves to be given in evidence for the owner; but 


a ſervant who made the entry may have recourſe to them. 


to refreſh his memory : and, if ſuch ſervant (who was 
accuſtomed to make thoſe entries) be dead, and his hand 


be proved, the book may be read in evidence * :. for as 
. tradeſmen are often under a neceſſity of giving credit 


without any note or writing, this is therefore, when ac- 
companied with ſuch other collateral proofs of fairneſs _ 
and regularity ſ, the beſt evidence that can then be pro- 


_ duced; However this dangerous ſpecies of evidence is 


not carried ſo far in England as abroad * ; where a man's. 
own books of accounts, by diſtortion of the civil Jaw 
(which ſeems to have meant the ſame thing as is practiſ- 
ed with us t) with the ſuppletory oath of the merchant, 
Law of nift prius. 266. f Salk. 285. Gail. obs 
ſer vat. 2. 20. 23. W N 
t Infirumenta domeſlica, ſeu adnotatio, fi non aliis gueque adminicu- 


| bis adjuventur, ad probationem ſela non ſufficiunt, (coed. 4. 19. 5;) 


Nam exemplo pernicioſum eft, ut ei ſcripturae credatur, gua unuſpuiſ— 
gue fbi adnotatione propria Acbitarem conflituit, (Ibid. J. 7.) / 
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emount at all times to full proof. But as this kind of 
| evidence, even thus regulated, would be much too hard 


| | upon the buyer at any long diſtance of time, the ſtatute 


7 Jac. I. c. 12. (the penners of which ſeem to have ima- 


gined that the books of themſelves were evidence at 


common law) confines this ſpecies of proof to ſuch tran- 
ſactions as have happened within one year before the 


action brought; unleſs between merchant and merchant 


in the uſual intercourſe of trade. For accounts of ſo 


recent a date, if erroneous, may more eaſily be unravel 


led and adjuſted, | 9 81 
With regard to parol evidence, or witneſſes; it muſt 
firſt be rememberred, that there is a proceſs to bring 


them in by writ of ſubpoena ad teftificandum : which com- 


mands them, laying aſide all pretences and excuſes, to 
appear at the trial on pain of 1004. to be forfeited to the 


King; to which the ſtatute 5 Eliz. c. 9. has added a pe- 


nalty of 10/ to the party aggrieved, and damages equi- 


valent to the loſs ſuſtained by want of his evidence, But 


no witneſs, unleſs his reaſonable expences be tendered 
him, is bound to appear at all; nor, if he appears, is 
he bound to give-evidence till fuch charges are aQuafly 


paid him: except he reſides within the bills of mortality, 


and is ſummoned to give evidence within the ſame, 
This compulſoryproceſs, to bring in unwilling witneſſes, 


and the additional terrors of an attachment in caſe-of dif- - 


obedience, are of excellent uſe in the thorough mwefti- 
;gation of truth: and, upon the fame principle, in the 
Athenian courts, the witnefſes who were ſummoned to 
attend the trial had their choice of three things: either 
to ſwear to the truth of the fact in queſtion, to deny or 
abjure it, or elſe to pay a fine of a thouſand dyachmas u. 
All witneſſes, of whatever religion'or country, that 
have the uſe of their reaſon, are to be received and ex- 
amined, except ſuch as are inſamaus, or ſuch as are inte- 
reſted in the event of the cauſe. All others are competent 
witneſſes; though the jury from other circumſtances will 


Pott. Antiq. b. 1. c. 21. 
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judge of their credlibility. Infamous perſons are ſuch as 
may be challenged as jurors, grepter delifum ; and thore- 
fore never ſhall be admitted to give evidence to inform 
that jury, with whom they were too fcandalous tu aſ- 
ſociate. Intereſted witneſſes may be examined upon a 
Doi dive, if ſuſpocted to be ſecretly concerned in the 
event ; or their intereſt may be proved in court. Which 
laſt is the only method of ſupporting an objeftion to the 
former claſs.; for no man is to be examined to prove his 
own.infamy. And no counſel, attorney, or other: pere 
ſon, intruſted with the ſecrets of the cauſe by the party 
hianſelf, ſhall be compelled, or perhaps allowed, to 
give evidence of ſuch converſation or matters af privacy, 
as came to his knowledge by virtue of ſuch truſt and 
confidence: but be may be examined as to mere mat- 
ters of fact, as the execution of a deed or the like, which 
might come to his knowledge without being intruſted in 
the cauſdm. W 8 l 
One witneſs (if credible) is ſuſicient evidence to a jury 
of any ſingle fact: though undoubtedly the concurrence 
of two or more corroborates the proof. Yet our law 
conſiders chat there are many tranſactions to which only 
one perſon is privy ; and therefore does not a/ueys de- 
mand the teſtimony of two, as the civil law univerſally 
requires. Unius reſponfii teſtis omnino non eudiatur V. 
To extricate itſelf out of which abſurdity, the modern 
practice of the civil law courts has plunged itſelf into 
another, For, as they do not allow a lefs number than 
wo witneſſes to be plene probatio, they call the teſtimony 
of one, though ever ſo clear and poſitive, femi plena 
grobatio only, on whom no ſentence can be founded, 
To make-up therefore the neceſſary complement of wit- 
-nefſes, when they have one only to a ſingle ſact, they 
admit the party himfelf (plaintiff or deſendant) to 
be examined in his own behalf; and adminiſter 
to him what is called the /uppletory oath :; and, if 
his evidence happens to be in his own favour, this 
immediately converts the half proof into a whole one. By 
this ingenious device, ſatisfying at once the forms of the 
Roman law, and acknowledging the ſuperior reaſon- 
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ableneſs of the law ;of England: which permits one 
witnels to be ſufficient. where, no more are to be hath; 
and, to.ayoid all temptations of perjury, lays it down 
as an invariable rule, that. nemo teſtis ofſe debet in propria 


Reads proof is always required, where from the na- 
ture of the caſe it appears it | might poſſibly have been 
had. Bur, next to pati proof,  circumſiantial evi- 
dence or the doQriue of preſumptians muſt take place: 
for when the fact itſelf cannot be demonſtratively evinc 
ed, that which comes neareſt to the proof of the fact is 
the proof of ſuch circumſtances which either eie 
or uſually, attend ſuch facts; and theſe are called pre- 
ſumptions, which are only to be relied upon till the con» 
trary be actually proved. Stabitur pragſumptioni donec 
prabetur in contrarium x. Violent preſumption is many 
times equal to full proof /; for there thoſe circumſtances 
appear, which neceſſarily attend the fact. As if a land- 
lord ſues for rent due at Michaelmas 1754, and the 
tenant cannot prove the payment, but produces an ac- 
quittance for rent due at a ſubſequent time, in full of all 
demands, this is a violent preſumption of his having paid 
the former rent, and is equivalent to full ; for 
though the actual payment 1s not proved, yet the acquit- 
tance in full of all demands is proved, which could net 
be without ſuch payment; and it therefore induoes ſo 
forcible a preſumption, that no proof ſhall be admitted 
to the contrary*. Probable prefumption ariſing from 
ſuch circumſtances as aſually attended the fact, hath alſs 
its due weight: as if, in a ſuit for rent due in 1754, + 
the tenant proves the payment of the rent due in 1755 
this will prevail to exonerate the tenant !, unleſs it be 
clearly ſhewn that the rent of 1754 was retained for 
ſome ſpecial reaſon, or that there was ſome fraud or 
"miſtake : for otherwiſe it will be preſumed to have been 
paid before that in 1755, as it is moſt uſual to receive 
firſt the rents of longeſt ſtanding. Light, or raſſi, pre- 
ſumptions have no weight or ns, Fu. l. = 
* Co. Litt. 373, » Gilb, evid. 167. 
YT Ibid, 6, Co. Litt, 373» 
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The oath adminiſtered to the witneſs is not only that 


what he depoſes ſhall be true, but that he ſhall alſode- 
poſe the 4v/ole truth : ſo that he is not to conceal any 
part of what he knows, ' whether interrogated par- 
ticularly to that point or not. And all this evi- 
dence is to be given in open court, in the preſence of the 
parties, their attorneys, the counſel, and all by-ſtanders; 
and before the judge and jury: each party having liberty 


to except to its competency, which exceptions are pub- 
licly ſtated, and by the judge are openly and publicly al- 


lowed or diſallowed, in the face of the country: which 


muſt curb any ſecret bias or partiality, that might ariſe 


in his own breaſt, And if, either in his directions or 
deciſions, he miſ-ftates the law by ignorance, inad- 
vertence, or defign, the counſel on either fide may re- 
quire him publicly to ſeal a bill of exceptions ; ſtating the 


point wherein he is ſuppoſed to err: and this he is oblig- 


ed to ſeal by ſtatute Weſtm. 2. 13 Edw. I. c. 31. or, 
if he refuſes ſo to do, the party may have a compulſory 
writ againſt him, commanding him to ſeal it, if the 
fact alledged be truly ſtated : and if he returns, that the 
fact is untruly ſtated, when the cafe is otherwiſe, an acti- 
on will lie againſt him for making a falſe return. This 
bill of exceptions is in the nature of an appeal; exami- 
nable, not in the court out of which the record Tues 
for the trial at % privs, but in the next immediate ſupe- 
rior court, upon a writ of error, after jud 


be determined by the court, out of which the record i; 
ſent, 
produced in evidence, concerning the legal conſequences 
of which there ariſes a doubt in law: in which caſe 
the adverſe party may if he pleaſes demur to the whole 
evidence; which admits the truth of every fact that 


has been alleged, but denies the ſufficiency of them all 


in point of law to maintain or overthrow the ifſue© : 
which draws the queſtion of law from the cognizance of 
the jury, to be decided (as it ought) by the court. But 
neither theſe demurrers to evidence, nor the bills of 
exceptions, are at preſent ſo much in uſe as formerly : 


> Reg. Br. 182, 2 Inſt, 487. © Co, Litt. 22. 5 Rep. 104- 


ent given 
in the court below, But a demurrer to evidence ſhall 


This happens, where a record or other matter is 


judge at niſi prius. 
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ſince the more frequent extenſion of the diſcretionary 


f the court in granting a new trial, which is 
ee k for the miſdirection of the 


now very commonly ha 


The open examination of witneſſes viva voce, in 


the preſence of all mankind, is much more conducive 
to the clearing up of truth“, than the private and ſe- 
cret examination taken down in writing before an offi» 


cer, or his clerk, in the eccleſiaſtical courts, and all 
others that have borrowed their practice from the civil 
law :- where a witneſs may frequently _ thatin 
private, which he will be aſhamed to teſtify in a pub- 
lic and ſolemn tribunal, There an artful or careleſs 


| ſcribe may make a witneſs ſpeak what he never meant, 


by drefling up his depoſitions in his own forms and lan- 
guage ; but he is here at liberty to correct and explain 
bis meaning, if miſunderſtood, which he can never do 
aſter a written depoſition is once taken, Beſides, the 
occaſional queſtions of the judge. the jury, and the 


counſel, propounded to the witneſſes on a ſudden, will 
{ft out the truth much better than a formal ſer of in- 


terrogatories previouſly penned and ſettled : and the 
confronting of adverſe witneſſes is alſo another oppor- 


tunity of obtaining a clear diſcovery, which can never 


be had upon any other method of trial. Nor is the 
preſence of the judge, during the examination, a mat- 
ter of ſmall importance: for, beſides the _ and 
awe with which his preſence will naturally intpire the 
wirnels, he is able by uſe and experience to keep the 
evidence from wandering from the point in iffue, In 
ſhort, by this method of examination, and this only, 


the perſons who are to decide upon the evidence have 


an opportunity of obſervisg the quality, age, educa- 
tion, underſtanding, behaviour, and inclinations of 


the witneſs; in which points all perſons muſt appear 


alite, when their depoficions are reduced to writing, 
and read to the judge, in the abſence of thoſe who 

made them: and yet as much may be frequently col- 

iected from the manner in which the evidence is deli- 

vered, as from the matter of it. Theſe are a ſew of 
the advantages attending this, the Engliſh, way of 

| « Hale's Hiſt. C. L. 254, 5, 6, 
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giving teſtimony, ore tenus. Which was alſo indeed 
tamiliar among the antient Romans, as may be collect- 
ed from Quintilian ©; who lays down very good in- 
ſtructions for examining and croſs-examining witneſſes 
viva voce, And this, or ſomewhat like it, was conti- 
nued as low as the time of Hadrian ?: but the civil law, 
as it is now modelled, rejects all public examination of 
witneſſes, | | NF 35 
As to ſuch evidence as the jury may have in their 
own conſciences, by their private knowlege of facts, 


it was an antient doctrine, that this had as much right 


to ſway their judgment as the written or parol evidence 
which is delivered in court. And thereſore it hath 
been often held , that though no proofs be produced 
on either ſide, yet the jury might bring in a verdict. 
For the oath of the jurors, to find according to their 
evidence, was conſtrued * to be, to do it according to 
the beſt of their own knowledge. This ſeems to have 
ariſen from the antient practice in taking recognitions 
of aſſiſe, at the firſt introduction of that remedy; the 
ſheriff being bound to return ſuch recognitors as knew 
the truth of the faQ, and the recognitors, when ſworn, 
being to retire immediately from the bar, and bring in 
their verdi& according to their own perſonal know- 
lege, without hearing extrinſie evidence or receiving 
any direction from the judge . And the ſame doctrine 
(when attaints caine to be exrended to trials by jury, 
as well as recognitions of aſſiſe) was alſo applied to 
the caſe of conimon jurors; that they might eſcape 
the heavy penalties of the attaint, in caſe they could 
jhew by any additional proof, that their verdi& was 
agreeable to the truth, though not according to the 
evidence produced : with which additional proof the 


- 


© Inſtitut. Orat. J. 5. c. 7. t attulcrint, an ad ea quae inter- 


© See his epiſtle to Varus, 


the legate or judge of Cilicia; 


« ty magis ſcire potet, quanta 
e fdes fit habenda teſtibus qui, et 


& cujus dignitatis, et cuſus aeſti- 
% mationis fint , et, qui fimpliciter 


vii. ſiat dicere; utrum unum 


e eundemgue meditatum ſermonem 


te ropaveras extempore veriſimilia 
te reſponderint. ( Ff. 22. 5.3) 

t Yearbook, 14 Hen. VII. 
29 Plowd. 12, Hob, 227. 1 
Lev. 89, 55 

h Vaugh. 148, 149. 

i Bract. J. 4. tr. 1. c. 19. 5. 
3. Flet. J. 4. c. 9 5. 2 
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law preſumed they were privately acquainted, though 
it did not appear in court, But this doctrine was 
again gradually exploded, when ataints began to be 
diſuſed, and new trials introduced in their ſtead, For 
it is quite incompatible with the grounds, upon which 
ſuch new trials are every day awarded, vis. that the 
verdict was given without, or contrary to, evidence. 
And therefore, together with new trials, the practice 
ſeems to have been firſt introduced *, which now uni- 
verſally obtains, that if a juror knows any thing of the 
matter in the iſſue, he may be ſworn a as witneſs, and 
give his evidence publicly in court. N 
When the evidence is gone through on both ſides, 
the judge in the preſence of the parties, the counſel, 
and all others, ſums up the whole to the jury; omit- 
ting all ſuperfluous circumſtances, obſerving wherein 
the main queſtion and principal iſſue lies, ſtating what 
evidence has been given to ſupport it, with ſuch re- 
marks as he thinks neceſſary for their direction, and 
giving them his opinion in matters of law ariſing upon 
that evidence, 1 | oe 
Ihe jury, aſter the proofs are ſummed up, unleſs. 
the caſe be very clear, withdraw from the bar to con- 
ſider of their verdict: and, in order to avoid intem- 
perance and cauſeleſs delay, are to be kept without 
meat, drink, fire, or candle, unleſs by permiſſion of 
the judge, till they are all unanimouſly agreed, A 
method of accelerating unanimity not wholly unknown 
in other conſtiturions of Europe, and in matters of 
greater concern. For by the golden bulle of the ein- 
ire !, if, aſter the congreſs is opened, the electors de- 
os the election of a, king of the Romans for thirtv 
days, they ſhall be ſed only with bread and water, till 
the ſame is accompliihed, But if our juries eat or 
drink at all, or have any eatables about them, without 
. conſent of the court, and before verdict, it is finea- 
ble; and if they do ſo at his charge for whom they 
afterward find, it will ſet aſide the verdia, Alſo if 
they ſpeak with either of tha parties or their agents, 
after they are gone from the bar; or if they receive 


* 


Styl. 233. 1 Sid. 133. l Ch. 2. 
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any freſh evidence in private; or if to prevent diſ- 
putes they caſt lots for whom they ſhall find; any of 
theſe circumſtances will entirely vitiate the verdiẽt. 
And it has been held, that if the jurors do not agree 
in their verdict before the judges are about to leave the 
town, though they are not to be threatened or impri- 
ſoned ®; the judges are not bound to wait for them, 
but may carry them round the circuit from town to 

town in a cart . This neceſſity of a total unanimity 
ſeems to be peculiar to our own conſtitution ©; or, at 
leaſt, in the nenbila, or jury of the antient Goths, 
there was required (even in criminal caſes) only the 
conſent of the major part; and in cafe of an equality, 
the deere was ga to be wp 

When they are all unanimouſly agreed, the jury re- 
turn back af the bar; and, — deliver ber 
verdict, the plaintiff is bound to appear in court, by 
himſelf, attorney, or counſel, in order to anſwer the 
amercement to which by the old law he is liable, as 
has been formerly mentioned“, in caſe he fails in his 
ſuit, as a puniſhment for his falſe claim, To be 
 emerced, or a mercie, is to be at the king's mercy with 
regard to the fine to be impoſed ; in miſericerdia domins 
regis pro falſo clamore ſuo. The amercement is diſuſed, 
but the form til] continues; and if the plaintiff does 
not appear, no verdict can be gi ven, but the plaintiff. 
1s ſaid to be nonſuit, non ſequitur clumorem fuum, There- 
fore it is uſual for a plaintiff, when he er his counfel 
perceives that he has not given evidence ſufficient to 
maintain his iſſue, to be voſuntarily nonſuited, or with- 
draw himſelf :- whereupon the erier is ordered to call 
the plaintiff ; and if neither he, nor any body for him, 
appears, he is nonſuited, the jurors are «diſcharged, 
the action is #t an end, and the defendant ſhall recover 
his coſts. The reafon of this practice is that a non- 
ſuit is more eligible for the plaintiff, than a verdict 
azainſt him: for after a nonſuit, which is only a de- 
Fault, he may commence the ſame ſuit again for 


m Mirr. c. 4. §. 24. | ENS ̃ͤ X 

= Lib. Af. fel. 40. fl. 11. Pag. 275, See alſo Vol, 

* See Barrington on the ſta - IV. 379. 
tues, 19, 20, 21. 5 
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the ſame cauſe of action; but aſter a verdict had, and 
judgment conſequent thereupon, he 1s for ever barred, 
from attacking the defendant upon the ſame ground of 
complaint, But, in caſe the plaintiff appears, the jury 
by their ſoreman deliver in their verdict, 7 
A verdict, vere dictum, is either priuy, or public. A 
privy verdict is when the judge hath: left or adjourned 
the court: and the jury, being agreed, in order to be 
delivered from their confinement,. obtain leave to give 
their verdict privily to the judge out of court * ; which 
privy verdict is of vo force, unleſs afterwards affirmed 
by a public verdict given openly in court; wherein 
the jury may, if they pleaſe, vary from their privy 
verdict. So that the privy verdict is indeed à mere 
nullity; and vet it is a dangerous practice, allowing 
time for the parties to tamper- with the jury, and 
therefore very ſeldom indulged. Bur the only effec- 
tual and legal verdi& is the public verdid : in which 
they openly declare to have found the iſſue for the 
plalatif, or for the defendant x and if for the plaintiff, 
they aſſeſs the damages alſo ſuſtained by the plaintiff, 
in conſequence of the injury upon which the action is 
brought. Fae 2) 5 5 
Sometimes, if there ariſes in the caſe any difficult 
matter of law, the jury for the ſake of better ir ſorma- 
tion, and to avoid the danger of having their verdict 
attainted, will find a ſpecial verdict; which is ground- 
ed on the ſtatute Weſtm, 2. 23 Edw. I. c. 30. ſ. 2. 
And herein they late the naked facts, as they find them 
to be proved, and pray the advice of the court there- 
on; concluding conditionally, that if upon the whole 
matter the court ſhall be of opinion that the plain- 
tiff had cauſe of action, they then find: for the plain- 
tiff; if otherwiſe, then for the defendant. This is 
entered at length on the record, and afterwards argu- 
ed and determined in the court at Weſtminſter, from 
whence the iſſue came to be tried. 


„ judge hath adjourned the court to his own lodgings, 
— receives the verdict, it is a public and not a privy 
rdict. | | 
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Another method of finding a ſpecies of ſpecial ver - 
dict, is when the jury find a verdict generally for the 
plaintiff, but ſubject nevertheleſs to the opinion of the 
judge or the court above, on a ſpecial caſe ſtated by the 
counſel on both fides with regard to a matter of law: 
which has this advantage over a ſpecial verdict, that it 
is attended with much leſs expenſe, and obtains a much 
ſpeedier deciſion ; the paſea (of which in the next 
chapter) being ſtayed in the hands of the officer 
of nifs prius, till the queſtion is determined, and 
the verdict is then entered for the plaintiff or defendant 
as the caſe may happen. But, as nothing appears upon 
the record but the genera] verdi&t the parties are pre- 
eluded hereby from the benefit of a writ of error, if 
diffausfied with the judgment of the court or judge 
upon the point of law. Which makes it a thing to be 

wiſhed, that a method could be deviſed of either leſſen- 
ing the expenſe of ſpecial verdicts or elſe of 22 
the caſe at length upon the peffea. But in both theſe 
Inſtances the jury may, if they think proper, take upon 
themſelves to determine, at their own hazard, the com- 
plicated queſtion of fact and Jaw ; and without either 
ſpecial verdict or ſpecial caſe, may find a verdiet abſo- 
lutely either for the plaintiff or defendant -. | 
When the jury have delivered in their verdict, and 
it is recorded in court, they are then diſcharged. And 
ſo ends the trial by jury: a trial, which beſides the 
other vaſt advantages which we have occaſionally ob- 
ſerved in its progreſs, is alſo as expeditious and cheap, 
as it is convenient, equitable, and certain; ſor a com- 
miſſion out of chancery, or the civil law courts, for ex- 
amining witneſſes in one cauſe will frequently laſt as 
long, and of courſe be full as expenſive, as the trial of 
a hundred iſſues at niſi privs : and yet the fact cannot 
be determined by ſuch commiſſioners at all ; no, not 
till the depofitions are publiſhed, and read at the hear- 
ing of the cauſe in court. 1 


ad Litt. 8. 386. 
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Db pon theſe accounts the trial by jury ever has been, 
and I truſt ever will be, looked upon as the glory of 
the Engliſh law. And, if it has ſo great an advantage 
over others in regulating civil property, how much 
muſt that advantage be heightened, when it is applied 
to criminal caſes ! But this we muſt refer to the enſuing 
book of theſe commentaries : only obſerving for the 
preſent, that it is the moſt tranſcendent privilege which 
any ſubjeR can enjoy, or wiſh for, that he cannot be 
affected either in his property, his liberty, or his per- 
ſon, but by the unanimous conſent of twelve of his 
neighbours and equals. A conſtitution, that I may ven- 
ture to affirm has, under providence, - ſecured the 
juſt liberties of this nation for a long ſucceſſion of ages. 
And therefore a celebrated French writer, who con- 
cludes, that becauſe Rome, Sparta, and Carthage have 
loſt their liberties, therefore thoſe of England in rime 
muſt periſh, ſhould have recollected that Rome, Sparta, 
and Carthage, at the time when their liberties were loſt, 
were ſtrangers to the trial by jury. | 
Great as this eulogium may ſeem, it is no more than 
this admirable conſtitution, when traced to its princi- 
| ples, will be found in ſober reaſon to deſerve. The 

impartial adminiſtration of juſtice, which ſecures both 
perſons and our properties, is the great end of civil ſo- 
ciety. But if that be entirely intruſted to the magiſtra- 
cy, a ſelect body of men, and thoſe generally ſeleQed 
by the prince or ſuch as enjoy the higheſt offices in the 
ſtate, their deciſions, in ſpight of their own natural in- 
tegrity, will have frequently an involuntary bias to- 
wards thoſe of their own rank and dignity : it is not to 
be expected from human nature, that he few ſhould be 
always attentive to the intereſts and good of the many. 
On the other hand, if the power of judicature were 
placed at random in the hands of the multitude, their 
_ deciſions would be wild and capricious, and a new rule 
of action would be every day eſtabliſhed in our courts. 
It is wiſely therefore ordered, that the principles and 
«x1oms of law, which are general propoſitions, flowing 


' Monteſq. Sp. L. XI. 6. 
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from abſtracted reaſon, and not accommodated to times 
or to men, ſhould be depoſited in the breaſts of the 
judges, to be occaſionally applied to ſuch ſacts as come 


properly aſcertained before them. For here partiality 


ean have little ſcope : the law is well known, and is the 
fame for all ranks and degrees; it follows as a regular 
concluſion from the premiſes of fact pre- eſtabliſhed. 
But in ſettling and adjuſting a queſtion of fat, when 
intruſted to any ſingle — partiality and injuſ- 


tice have an ample field to range in; either by boldly 


aſſerting that to be proved which is not ſo, or by more 
artfully ſuppreſſing ſome circumſtances, ſtretching and 
warping others, and diſtinguiſhing away the remainder, 
Here therefore a competent number of ſenſible and up- 
right jurymen, choſen by lot from among thoſe of the 
middle rank, will be found the beſt inveſtigators of 


truth, and the ſureſt guardians of public juſtice. For 
the moſt powerful individual in the ſtate will be cautious 


of committing any flagrant invaſion of another's right, 


when he knows that the ſaC of his oppreſſion muſt be ex- 


amined and decided by twelve indifferent men not ap- 


pointed till the hour of trial ; and that, when once the 
tat is aſcert2;;al, ine iaw mimt oi evvire 7earehs it, 
_ This therefore preſerves in the hands of the people that 


ſhare, which they ought to have in the adminiſtration 
of public juſtice, and prevents the encroachments of the 
more powerful and wealthy citizens, Every new tribu- 
nal, erected for the deciſion of facts, without the inter- 
vention of a jury, (whether compoſed of juſtices of the 
peace, commiſſioners of the revenue, judges of a court 


of conſcience, or any other ſtanding magiſtrates) is a 


ſtep towards eſtabliſhing ariſtocracy, the moſt oppreſſive 


of abſolnte governments. The feodal fyſtem, which 


for the ſake of military ſubordination, purſued an ari- 
ſtocratical plan in all its arrangements of property, had 


been intolerable in times of peace, had it not been wiſe- 


ly counterpoiſed by that privilege, ſo univerſally dif- 
fuſed through every part of it, the trial by the feodal 
peers. And in every country on the continent, as the 
trial by the peers has been gradually diſuſed, ſo the 


nobles have increaſed in power, till the ſtate has been 
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torn to pieces by rival factions, oligarchy in effect has 
been eſtabliſhed, though under the ſhadow of regal 
government; unleſs where the miſerable commons have 
taken ſhelter under abſolute monarchy, as the lighter 
evil of the two. And, particularly, it is a circum- 
ſtance well worthy an Engliſhman's obſervation, that in 
Sweden the trial by jury, that bulwark of northern li- 
berty, which continued in its full vigaur ſo lately as the 
middle of the laſt century u, is now fallen into diſuſe » : 
and that there, though the regal power is in no country 
ſo cloſely limited, yet the liberties of the commons are 
extinguiſhed, and the government is degenerated into a 
mere ariſtocracy *. It is therefore upon the whole, a 
duty which every man owes to his eountry, his friends, 
his poſterity, and himſelf, to maintain to the utmoſt of 
his power this valuable conſtitution in all its rights; to 
reſtore it to its antient dignity, if at all impaired by the 
different value of property, or otherwiſe deviated from 
its firſt inſtitution; to amend it, wherever it is defec- 
tive ; and, above all, to guard with the moſt jea lous 
eireumſpection againſt the introduction of new and ar- 
bitrary methods of trial, Which, under a variety of 
plauſible pretences, may in time imperceptibly under- 
mine this beſt preſervative of Lnglith liberty. at 
Yet,.after all, it muſt be qwned, that the beſt and 
moſt effectual method to preſerve and extend the trial 
by jury in praQtice, would be by endeavouring to xe- 
move all the defects, as well as to improve the advan- 
tages, incident to this made of inquiry. If juſtice. is 
not done to the entire ſatislaction of the peaple, . in this 
method of deciding faQts, in ſpite of all encomiums and 
- panegyrics on trial at the:common-law, they will reſprt 
in ſearch of that juſtice to. another tribunal; though 
more dilatory, though more expenſive, though more ar- 
bitrary in its frame and conſtitution. If juſtice js not 
done to the crown by the verdict of, a-jury, . the-neceſ- 
ſities of the public revenue will call for the erection of 
ſummary tribunals. The principal defects ſeen ta he, 
„ The want of a complete e by, the oath of 
. the parties, This each of them js now enty/qyl ta ive, 
* 2 Whitelocke of parl. 427. ® Ibid, 17. 
Mod. Un. Hitt —_ = _ 8 
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by going through the expenſe and circujty of a court of 
equity, and therefore it is ſometimes had by conſent 
even in the courts of law, How far ſuch a mode of 
compulſive examination is agreeable to the rights of man- 
Kind, and ought to be introduced in any country, may 
be matter of curious diſcuſſion, but is foreign to our 
preſent inquiries. It has long been introduced and 
eſtabliſhed. in our courts of equity, not to mention the 
civil law courts : and it ſeems the height of judicial ab- 
ſurdity, that in the ſame cauſe, between the ſame par- 
ties, in the examination of the fame facts, a difcovery 
by the oath of the parties ſhould be permitted on one ſide 
of Weſtminſter-hall, and denied on the other ; or that 
the judges of one and the ſame court ſhould be bound 
by law to reject ſuch a ſpecies of evidence, if attempt- 
ed on a trial at bar, but, when ſitting the next day as a 
court of equity, ſhould be obliged to hear ſuch exami- 
nation read, and to found their decrees upon it, In 
ſhort, within the ſame country, governed by the ſame 
Jaws, ſuch a mode of inquiry ſhould be univerfally ad- 
mitted, or elfe univerſally rejected. 15 
2. A ſecond defect is of a nature ſomewhat ſimilar 
to the firſt: the want of a compulſive power for the 
production of books and papers belonging to the parties. 
In the hands of third perſons they can generally be ob- 
tained by rule of court, or by adding ce of re- 
quiſition to the writ of ſabpoena, which is then called a 
| Jubpoena duces tecum, But, in mercantile tranſactions 


eſpecially, the ſight of the party's own books is fre- 


vently deciſive: as, the daybook of a trader, where 
| the tranſaction was recently entered, as really under- 
ſtood at the time; though ſubſequent events may tempt 
- him to give it a different colour. And, as this evi- 
.dence may be finally obtained, and produced on a trial 
at law, by the circuitous courſe of filing a bill in equi- 
ty, the want of an original power for the ſame purpoſes 
in the courts of law is liable to the fame obſervations as 
were made on the preceding article. 5 
3. Anotlier want is that of powers to examine wit- 
deſſe: abroad, and to receive their depoſitions in writ- 
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ing. where the witneſſes reſide, and eſpecially when the 
cauſe of action ariſes in a foreign country. To which 
may be added the power of examining witneſſes that 
are aged, or going abroad, upon interrogatories de bene 
eſſe ; to be read in evidence if the trial ſhould be de- 
| ferred till after their death or departure, but other- 
| wiſe to be totally ſuppreſſed. Both theſe are now very 
ſrequently effected by mutual conſent, if the parties are 
open and candid ; and they may alſo be done indirectly 
at any time, through the channel of a court of equity: 
but ſuch a practice has never yet been directly adopt- 
ed Y as the rule of a court of law. Vet where the 
cauſe of action ariſes in India, and a ſuit is brought 
thereupon in any of the king's courts at Weſtminſter, 
the court may iſſue a commiſſion to examine witneſſes 
upon the ſpot, and tranſmit the depoſitions. to Eng- 
land *. | | 
4. The adminiſtration of juſtice ſhould not only be 
chaſte, but ſhould not even be ſuſpected, A jury com- 
ing from the neighbourhood. is in fome reſpects a great 
advantage; but is often liable to ſtrong objections : 
<{pecially in ſmall juriſdictions, as. in cities which are 
counties of themſelves, and ſuch where aſſiſes are but 
ſeldom holden; or where the queſtion in diſpute has an 
extenſive local tendency ; where a cry has been raiſed 
and the paſſions of the multitude- been inflamed ; or 
where one of the parties is popular, and the other a 
itranger or obnoxious. It is true that, if a whole coun- 
ty is unereſted in the queſtion to be tried, the trial by 
the rule of law * muſt be in ſome adjoining county ; 
but, as there may be a ſtrict intereſt ſo minute as nor to 
_ vecaſion any bias, ſo there may be the ſtrongeſt bias 
without any pecuniary intereſt. In- all theſe caſes, 10 
tummon a jury, labouring under local prejudices, is 
jay ing a ſnare for their conſciences: and, though they 
{houly have virtue and vigour of mind ſuffeient to keep 
them upright, the parties will grow ſuſpicious, and re- 
fort under various pretences io another mode of tria ]. 
The courts of law will therefore in tranſitory actions 
very often change the venue, or county wherein the 
cauſe is to be tried; but in focal actions, though they 
; | 2D. $858, 177. 


F See Pag. 75. 8 | 
* Stal, 13 Geo, III,” e. 63. See paz. 2941 
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ſometimes do it indirectly and by mutual conſent, yet 
to effect it directly and abſolutely, the parties are driven 
to à court of equity; where upon making out a proper 
caſe, it is done upon the ground of being neceſſary to a 
fair, impartial, and ſatisfactory trial e. 5 
The locality of trial required by the common la 
ſeems a conſequenee of antient localiry of juriſdiction. 
All over the world, actions tranſitory follow the perfon 
of the defendant, rerritorial ſuits muſt be diſcuſſed in 
the territorial tribunal. I may ſue a Frenchman here 
for a debt contracted abroad; but lands lying in France 
muſt be ſued for there, and Engliſh lands muſt be ſued 
for in the kingdom of England. Formerly they were 
uſually demanded only in the court baron of the manor, 
where the ſteward could ſummon no jurors tut ſuch as 
were the renarts of the lord. When the cauſe was re- 
moved to the hundred court, (as ſeems to have been the 
courſe in the Saxon times d) the lord of the hundred 
had a farther power, to convoke the mhabitants of dif- 
ferent vills io form a jury; obferving probably always 
to intermix among them a ftated number of tenants of 
that manor wherein the difpute aroſe. When aſfter- 
wards it came to the county court, the great tribunal of 
Saxon juſtice, the ſheriff had wider authority, and 
could impanel a jury from the men of his county at 
large: but was obliged (as a mark of the original lo- 
cality of the cauſe) to return a competent number of 
hundredors; omitting the inferior diſtinction, if indeed 
it ever exiſted. And when at length, after the con- 
queſt, the king's juſticiars drew the cognizance of the 
cauſe from the county court, though they could have 
fummoned a jury from any part of the kingdom, yet they 
choſe to take the cauſe as they found it with all its local 
appendages; triable by a ftated number of hundredors, 
mixed with other freeholders of the county. The reſtric- 
tion as to hundredors hath gradually worn away, and at 
length entirely vaniſhed e; that of counties ſtill remains, 


This, among a number of and the miners of the county 
other (inſtances, was the'caſe of Detby, H. D. 1762. 

of the iſſues directed by the « LL. Zam. (Conf. Co 32, 
houſe of lords in the cauſe be- Wilk. 203. | 
rycen the Duke of Devoriſhiie See pag. 350, 
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for many beneficial purpoſes: but as the * courts 
have a juriſdiction co-extenſive with the Kingdom, 
there ſurely can be no impropriety in ſometimes de- 
parting from the general rule, when the great ends of 
juſiice warrant and require an exception. 

I have ventured to mark theſe defects, that the juſt 
panegyric, which I have given on the trial by jury, 
might appear to be the reſult of ſober refleQion, and 
not of enthuſiaſm or prejudice. But ſhould they, af- 
ter all, continue unremedied and unſupplied, ſtill 
(with all irs imperfections) I truſt that this mode of 
deciſion will be found the beſt criterion, for inveſtigat- 
ing the truth of facts, that was ever eſtabliſhed ãn any 


country, 
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CHAPTER TRE TWENTY -FOURTH. 


OF JUDGMENT, AND ITS 
INCIDENTS. 


* 


0 


N the preſent chapter we are to conſider the tran- 
1 ſactions in a cauſe, next immediately ſubſequent 
to arguing the demurrer, or trial of the iſſue. 

If the iſſue. be an iſſue of fact; and, upon trial by 
any of the methods mentioned in the two preceding 
chapters, it be found for either the plaintiff: or defeg- 

dant, or . or if the plaintiff makes default, 
or is nonſuit ; or whatever, in ſhort, is done ſubſe- 
quent to the joining of iſſue and awarding the trial, it 
is entered on record, and is called a poftea . The 
ſubſtance of which is, that potea, afterwards, the ſaid 
plaintiff and defendant appeared by their attornies at 
the place of trial ; and a jury, being ſworn, found 


ſuch a verdict; or, that the plaintiff after a jury ſworn 


made default, and did not proſecute his ſuit; or, as 
the caſe may happen. This is added to the roll, which 
is now returned to the court from which it was ſent; 
and the hiſtory of the cauſe, from the time it was car- 
ried out, is thus continued by the poſtea, 

Next follows, ſixthly, the judgment of the court upon 
what has previouſly paſſed ; both the matter of law 
and matter of fact being now fully weighed and ad- 
juſted. Judgment may however for certain cauſes be 


Aprend. Ne. II. S. 8. > 
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ſuſpended, or finally arrefted : ſor it cannot be entered 
till the next term after trial had, and that upon notice 
to the other party. So. that if any defect of juſtice 
happened at the trial, by ſurprize, inadvertence, or.miſ- 
conduct, the party may have relief in the court above, 
by obtaining a new trial; or if, notwithſtanding the 
iſſue of fact be regularly decided, it appears that the 
complaint was either not actionable in itſelf, - or not 
made with ſufficient preciſion and accuracy, the party 
may ſuperſede it, by arreſting or ſtaying the judgment. 
1. Cauſes of ſuſpending the judgment by granting a 
rex trial, are at preſent wholly extrinfic, ariſing from 
matter foreign to or dehors the record. Of this ſort 
are want of notice of trial; or any flagrant miſbeba- 
viour of the party prevailing towards the jury, which 
may have influenced their yerdiQ, or any groſs miſbe- 
haviour of the jury among themſelves ; alſo if it ap- 
pears by the judge's report, certified to the court, that 
the jury have brought in a verdict without or contrary 
to evidence, fo that he is reaſonably diſſatisfied there- 
with b; or if they have given exorbitant damages©; 
or if the judge himſelf has miſ-directed the jury, ſo 
that they found an unjuſtifiable verdict ; for theſe, and 
other reaſons of the like kind, it is the practiee of the 
court to award a new, or ſecond, trial. But if two 
juries agree in the ſame or a ſimilar verdict, a third trial 
is ſeldom awarded : for the law will not readily ſup- 
poſe, that the verdict of any ſubſequent jury can coun- 
tervail the oaths of the two preceding one. ; 
The exertion of theſe ſuperintendent powers of the 
| King's courts, in ſetting aſide the verdict of a jury and 
granting a new trial, on account of miſbehayiour in the 
jurors, is of a date extremely antient, There are in- 
ſtänces, in the year books of the reigns of Edward 
1111s, Henry IVF, and r VII s, of judgments be- 
ing ſtayed (eyen 'aſter a trial at bar) and new wenire's 
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awarded, becauſe the jury had eat and drank without 
conſent of the judge, and becauſe the plaintiff had pri- 
* wately given a paper to a juryman before be was ſworn, 
And upon theſe the chief juſtice, Glynn, in 1655, 
grounded the firſt precedent that is reported in our 
books h for granting a new trial upon account of exce/- 
ſive 2 given by the jury : apprehending with. 
reaſon, that notorious partiality in the jurors was a 
principal ſpecies of miſbehaviour. A few years before, 
a practice took riſe in the common pleas i, of granting 
new trials upon the mere certificate of the judge, (un- 
fortified by any report of the evidence) that the verdict 
had paſſed againſt his opinion ; though chief juſtice 
Rolle {who allowed of new trials in caſe of . miſheha- 
viour, ſurprize, or fraud, or if the verdict was notori- 
.ouſly contrary to evidence & refuſed to adopt that 
practice in the court of king's-bench. And at that 
time it was clearly held for law 3, that whatever matter 
was of force to avoid a verdict, ought to be returned 
upon the po/tea, and not merely ſurmiſed by the court; 
leſt poſterity ſhould wonder why à new wenire was 
awarded, without any ſufficient reaſon appearing upon 
the record. But very early in the reign of Charles the 
ſecond new trials were granted upon effidavits ® ; and 
the former ſtrictneſs of the courts of law, in reſpect of 
new trials, having driven many parties ii to courts of 
equity to be relieved from oppreſſive verdicts, they are 
now more liberal in granting them: the maxim at pre- 
ſent adopted being this, that (in all caſes of moment) 
here juſtice is not done upon one trial, the injured 
party ĩs entitled to another “. en 
Formerly the principal remedy, for reverſal. of a ver- 
dict unduly given, was by writ of attaint ; of which 
we ſliall ſpeak in the next chapter, and which is at leaſt 
as old as the inſtitution of the grand aſſiſe by Henry 
11, in lieu of the Norman trial by battel. Such a 
ſanQion was probably thought neceſſary, when, inſtead 


Styl. 466, 1 Sid. 235. 2 Lev. 140. 
i Thid. 138. a | = 4 Burr. 395. | 
* 1 Sid. 235. Styl. pracfgm. ef regali-inflitutioni eleganm 
Reg. 310, 311, edit. 1657. tur inſerta.'(Glanv./. 2. c. 19.) 

| Cro, Eliz, 616. Palm, | 3 
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of appealing to providenee for the deciſion of a dubious 
right, it was referred to the oath of fallible or pn 
corrupted men. Our anceſtors ſaw, that a jury migh 
give an erroneous verdict ; and, if they did, that it 
ought not finally to conclude the queſtion in the firſt in- 
ſtance: but the remedy, which they provided, ſhews 
| the ignorance and ſerocity of the times, and the fim- 
plicity of the points then uſually litigated in the courts 
of juſtice. They ſuppoſed that, the law being told 
to the jury by the judge, the proof of fact muſt be al- 
ways ſo clear, that, if they found a wrong verdict, they 
muſt be wilfully and corruptly perjured. Whereas a 
juror may find a juſt verdict from unrighteous motives, 
which can only be known to the great ſearcher of 
bearts: and he may, on the contrary, find a verdict 

very manifeſtly wrong, without any bad motive at all; 
ſrom inexperience in buſineſs, incapacity, miſappre- 
henſion, inattention to circumſtances, and a thouſand 
other innocent cauſes, But ſuch a remedy as this laid 
the injured party under an inſuperable hardſhip, by 
making a conviction of the jurors for perjury the con- 
dition of his redreſs. : 

The judges ſaw this; and therefore very early, even 
upon writs of aſſiſe, they deviſed a great variety of 
diſtinctions; by which an attaint might be avoided, 
and the verdict ſet to rights in a more temperate and 
diſpaſſionate method 7. Thus if exceſſive damages 
were given, they were moderated by the diſcretion of 
the juſtices . And if; either in that, or in any other 
inſtance, juſtice was not completely done, through the 
error of either the judge or the recognitors, it was re- 
medied by certificate of aftje, which was neither more 
nor leſs than a ſecond trial of the ſame cauſe by the 
fame jury”, And, in mixed or perfonal actions, as 
treſpaſs and the like, (wherein no attaint originally 
lav) if the jury gave a wrong verdiR, the judges did 
not think themſelves warranted thereby to pronounce + 
it an ipiquitous judgment; but amended it, if poſſible, 
by ſubſequent inquiries of their own : and, if that 


f P RraQt. J. 4. tr, 5. c. 4. * Ibid. tr, 5 · C- 6, 5. 2. P. N. B. 5 | 
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could not be, they referred it to another examination :. 


When afterwards attaints, by ſeveral ſtatutes, were 


more univerſally extended, the judges frequently, 


even for the miſbehaviour of jurymen, inſtead of pro- 
Tecuting the writ of attaint, awarded a ſecond trial : 
and ſubſequent reſolutions, for more than a century 
paſt, have ſo amplified the benefit of this remedy, that 
the attaint is now as obſolete as the trial by battel 
which it ſucceeded : and we ſhall probably ſee the re- 

vival of the one as ſoon as the revival of the other, 
And here I canrot but again adinire* the wiſdom of 


- ſuffering time to bring to perfection new remedies, 


more eaſy and beneficial to the ſubjeQ ; which, by de- 
grees, from the experience and approbation of the 
people, ſuperſede the neceſſity or defire of uſing or 
continuing the old. | _ | 
If every verdi& was final in the firſt inſtance, it 
would tend to deſtroy this valuable method of trial, 
and would drive away all cauſes of conſequence to be 
decided according to the forms of the imperial law, 
upon depoſitions in writing; which might be reviewed 
in a courſe of appeal. Cauſes of great importance, 
titles to land, and large queſtions of commercial pro- 
perty, come often to be tried by a jury, merely upon 
the general iſſue : where the facts are complicated and 
intricate, the evidence of great length and variety, and 
ſometimes contradicting each other; and where the 
nature of the diſpute very frequently introduces nice 
2 and ſubtilties of law, Either party may be 
urprized by a piece of evidence, which (had he known 
of its production) he could have explained or anſwered; 
or may be puzzled by a legal doubt, which a little re- 
collection would have ſolved. In the hurry of a trial 


the ableſt judge may miſtake the law, and miſdirect 


the jury; he may not be able ſv to ſtate and range the 
evidence as to lay it clearly before them, nor to take 
off the artful impreſſions which have been made on 
their minds by learned and experienced advocates. 

Si juratores erraverint, et juſticiarii ſecundum eorum dictum judi- 
cium pronuntiaverint, falſam faciunt pronuntiationem; et ideo ſequ: non 
debent eorum dictum, ſed illud emendare tenentur per diligentem exa- 
minationem. Si autem dijudicare neſciant, recurrendum erit ad maj: 
Judicium, Bratt, I. 4. tr. 5. c. 4. F. 2. | 
t See page 268. 
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The jury are to give their opinion inflanter ; that is, 
beſore they ſeparate, eat, or drink. And under theſe 
circumſtances the moſt intelligent and beſt intentioned 
men may bring in a verdict, which they themſelves 
upon cool deliberation would with to reverſe, 4 

Next to doing right, the great object in the admini- 
ſtration of public juitice ſhould be to give public ſatie- 
faction. If the verdict be liable to many objections 
and doubts in the opinion of his counſel, or even in 
the opinion of bye-ſtanders, no party would go away 
{atisfied unleſs he had a proſpect of reviewing it. Sueh 
doubts would with him be deciſive : he would arraign 
the determination as manifeſtly unjuſt ; and abhor a 
tribunal which he imagined had done him an injury 
without a poſſibility of redreſs, ; | 
_ _ Granting a new trial, under proper regulations, 
cures all theſe inconveniences, and at the ſame time 
preſerves entire and renders per ſect that moſt excellent 
method of deciſion, which is the glory of the Engliſh 
law. A new trial js a rehearing of the cauſe before 
another jury; but with as little prejudice to either 
party, as if it had never been heard before, No ad- 
vantage is taken of the former verdict on the one ſide, 
or the rule of court for awarding ſuch ſecond trial on 
the other: and the ſubſequent verdict, though con- 
trary to the firſt, imports no title of blame upon the 
ſormer jury; who, had they poſſeſſed the ſame lights 
and advantages, would probably have altered their 
own opinion. The parties come better informed, the 
counſe] better prepared, the law is more fully under- 
. Rood, the judge is more maſter of the ſubject; and 
nothing is now tried but the real merits of the caſe. 

A ſufficient ground muſt however be laid before the 
court, to ſatisfy them that it is neceſſary to juſtice that 
the cauſe ſhould be farther conſidered. If the matter 
be ſuch, as did not or could not appear to the judge 
who preſided at ni prius, it is diſcloſed to the court 
by effidavit - if it ariſes from what paſſed at the trial, 
it is taken from the judge's information ; who uſually 
makes a ſpecial and minute report of the evidence. 
Counſel are heard on both ſides to impeach or eſtabliſh. 
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the verdict, and the court give their reaſons at large 


why a new examination ought or ought not to be al. 


lowed, The true import of the evidence is duly 


weighed, falſe colours are taken off, and all points of 
law which aroſe at the trial are upon full deliberation. 


clearly explained and ſettled. 
Nor do the courts lend too eaſy an ear to every ap- 
plication for a review of the former verdict, They 


muſt be ſatisfied, that there are ſtrong probable grounds 


to ſuppeſe that the merits have not been fairly and fully 
diſcuſſed, and that the deciſion is not agreeable to the 
juſtice and truth of the caſe. A new trial is not granted, 
where the valve is too inconſiderable to merit a fecond 
examination, It is not granted upon nice and formal 
objections, which do not go to the real merits. It is 
not granted in cafes of ſtrict right or ſummum jus, 
where the rigorous exaction of extreme legal juſtice is 
hardly reconcileable to conſcience, Nor is it granted 
where the ſcales of evidence hang nearly equal : that, 


which leans againſt the former verdict, ought always 
very ſtrongly to preponderate. 


In granting ſuch farther trial (which is matter of 
ſound diſcretion) the court has alfo an opportunity, 
which it ſeldom fails to improve, of ſupplying thoſe 
deſects in this mode of trial which were ſtated in the 
preceding chapter ; by laying the party applying under 
all ſuch equitable terms, as his anta 8 ſhall deſire 

uch as the diſco- 
very of ſome facts upon oath ; the admiſſion of others, 
not intended to be litigated ; the production of deeds, 
books, and papers; the examination of witneſſes, in- 


ſirm or going beyond ſea; and the like. And the delay 


and expenſe of this proceeding are ſo ſmall and trifling, 
that it ſeldom can be moved for to gain time or to gra- 
tify humour, The motion muft be made within the 
firſt four days af the next ſucceeding terin, within 


which term it is uſually heard and decided. And it is 


worthy obſervation, how infinitely ſuperior to all 
others the trial by jury approves itſelf, even in the very 
mode of its reviſion. In every other country of Eu- 
rope, and in thoſe of our own tribunals which conform 


themſelves to the proceſs of the civil law, the parties 
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are at liberty, whenever they pleaſe, to appeal from 
day to day and from court to court upon queſtions | 
merely of fact; which is a perpetual ſource of obſti- 
nate chicane, delay, and expenſive litigation . Watt 
us no new trial is allowed, unleſs. there be a manifeſt 
miſtake, and the ſubject matter worthy of interpoſition. 
The party who thinks himſelf aggrieved, may fill, if 
he pleaſes, have recourſe to his writ of attaint after 
judgment ; in the courſe of the trial he may demur to 
the evidence, or tender a bill of exceptions. And, if 
the frſt is totally laid afide, and the other two very 
ſeldom put in practice, it is becauſe long experience 
has ſhewn, that a motion for a ſecond trial is the ſhort- 
eſt, cheapeſt, and moſt effectual cure for all imperfec- 
tions in the verdict; whether they ariſe from the miſ- 
takes of the parties themſelves, of their counſel or at- 
rornies, or even of the judge or jury. * 
2. Arreſts of judgment ariſe from intrinſic eauſes, 
appearing upon the face of the record. Of this kind 
are, firſt, where the declaration varies totally from the 
original writ ; as where the writ is in debt or detinue, 
and the plaintiff declares in an action on the caſe for 
an aſſumpfit : for, the original writ out of chancery 
being the foundation and warrant of the whole pro- 
ceedmgs in the common pleas, if the declaration does 
not purſue the nature of the writ, the court's autho- 
rity totally fails, Alſo, ſecondly, where the verdiQ 
materially differs from the pleadings and iſſue thereon z 
as if, in an action for words, it b aid in the declara- 
tion that the defendant ſaid, ** the plaintiff is a banks 
'* rept ;” and the verdict finds ſpecially that he ſaid, 
* the plaintiff evil! be a bankrupt.” Or, thirdly, if 
the caſe laid in the declaration is not ſufficient in point 
of law to found an action upon, And this is an Inva- 
Not many years ago an appeal was brought to the houſe'of 
lords from the court of ſeſſion in Scotland, in a cauſe between, 
Napier and Macfarlane. It was inſtituted in March 1745 ; and,. 
(after many interlocutory orders and ſentences below, appealed 
from and reheard as far as the courſe of proceedings would ad- 
mit) was finally determined in April 1749: the queſtion being 
only on the property in an ex, adjudged to be of the value of 
ree guineas, No pique or ſpirit could have made ſuch a 
cauſe, in the court of king's bench and common pleas, have 
— tenth of the time, or have coſt a twentieth. part of che 
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riable rule with regard to arreſts of judgment upon 
matter of law, that whatever 1s alleged in arreſt of 
judgment muſt be ſuch matter, as would upon de- 
« murrer have been ſufficient to overturn the action or 
% plea.” As if, on an action for ſlander in calling the 
plaintiff a Jew, the defendant denies the words, and 
iſſue is joined thereon ; now, if a verdi& be found for 
the plaintiff, that the words were actually ſpoken, 
whereby the fact is eſtabliſhed, ſtill the defendant may 
move in arreſt of judgment, that to call a man a Jew 
is not actionable: and, if the court be of that opinion, 
the judgment ſhall be arreſted, and never entered for 
the plaintiff, But the rule will not hold e coxverſo, 
that every thing that may be alleged as cauſe of de- 
murrer will be good in arreſt of Lee for if 
2 declaration or plea omits to ſtate ſome particular eir- 
cumſtance, without proving of which, at the trial, it 
is impoſſible to ſupport the action or defence, this 
omiſſion ſhall be aided by a verdict: As if, in an ac- 
tion of treſpaſs, the declaration doth not. allege that 
the treſpaſs was committed on any certain day *; or 
if the defendant juſtifies, by preſcribing for a right of 
common for his cattle, and does not plead that his cat- 
tle were levant and couchant on the land x; though ei- 
ther of theſe defects might be good cauſe to demur to 
the' declaration or plea, yet if the adverſe party omits 
to take advantage of ſuch omiſſion in due time, but 
takes iſſue, and has a verdict againſt him, theſe excep- 
tions cannot after verdict be moved in arreſt of judg- 
ment, For the verdict aſcertains thoſe facts, which 
before from the inaccuracy of the pleadings might be 
dubious ; ſince the law will not ſuppoſe, that a jury 
under the inſpection of a judge would find a verdict 
for the plaintiff or defendant, unleſs he had proved 
thoſe circumſtances, without which his general alle- 
gation is defeQtive?, Exceptions therefore, that are 
moved in arreſt of judgment, muſt be much more ma- 
terial and glaring than ſuch as will maintain a demur- 
rer: or, in other words, many inaccuracies and omiſ- 
ſions, which would be fatal, if early obſerved, are 
cured by a ſubſequent verdict; and not ſuffered, in the 
| haſt ſtage of a cauſe, to unravel the whole proceedings. 
w Carth 389. | y 1 Mod, 292. | 
= Cro. Jac. 44+ | 
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But if the thing omitted be eſſential to the action or 
defence, as if the plaintiff does not merely ſtate his 
title in a deſective manner, but ſets forth a title that is 
totally defective in itſelf , or if to an action of debt 
the defendant pleads not guilty inſtead of nil debet , 
theſe cannot be cured by a verdiQ for the plaintiff in 
the firſt caſe, or for the defendant in the ſecond, 

If, by the miſconduRor inadvertence of the pleaders, 
the iſſue be joined on a fact totally immaterial, or in- 
ſufficient to determine the right, ſo that the court upon 
the finding cannot know for whom judgment ought to 
be given ; as if, in an action on the caſe in aſſump/it 
againſt an executor, he pleads that he himſelf (inſtead 
of the teſtator) made no ſuch promiſe ®: or if, in an 
action of debt on bond conditioned to pay money on or 
before a certain day, the defendant pleads payment on 
the day © (which iſſue, if ſound for the plaintiff, would 
be inconcluſive, as the money might have been paid be- 
fore) in %heſe caſes the court will after verdiQ award a 
repleader, quod partes replacitent : unleſs it appears from 
the whole record that nothing material can poſſibly be 
pleaded in any ſhape whatſoever, and then a repleader 
would be ſruitleſs*. And, whenever a repleader is 
granted, the pleadings muſt begin de novo at the ſtage of 
them, whether it be the plea, replication, or rejoinder, 
Sc. wherein there appears to have been the firſt defect, 
or deviation from the regular courſe *. 

If judgment is not by ſome of theſe means arreſted 
within the firſt four days of the next term after the trial, 
it is then to be entered on the roll or record, Judg- 
ments are the ſentence of the law, pronounced by the 
court upon the matter contained in the record; and are 
of four ſorts, Firſt, where the facts are confeſſed by 
the parties, and the law determined by the court; as in 
caſe of judgment upon demurrer : ſecondly, where the 
law is admitted by the parties, and the facts diſputed , 
as in caſe of judgment on a verdict : thirdly, where 


. Salk, 365. Stra. 994. 
a Cro. Eliz, 778. 4 4 Bur. 301. 302. 
» 2 Ventr. 196, '© Raym, 458, Salk. 579 
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both the fact and the law ariſing thereon are admitted 
by the defendant; which is the caſe of judgments by 
confeſſion or default or, laitly, where the plaintiff is 
convinced that either fact or law, or both, are inſuffi - 
cient to ſupport his action, and therefore abandons 
of withdraws his proſecution ; which is the caſe in 
Judgments upon a nonſuit or retraxit; 5 
I be judguent, though pronounced or awarded by 
the judges, is not their determination or ſentence, but 
the detertuination and ſentence of e law, Ir is the 
conciuſion that naturally and regularly follows from 
the pren:i{es of law and fact, which ſtand thus: againſt 
him, who hath rode over my corn, I may recover da- 
mages by law; but A hath rode over my corn; there- 
fore I ſhall recover damages againſt A. If the major 
propoſition be denied, this is a demurrer in law : if the 
minor, it is then an iſſue of fact: but if both be con- 
feſſed (or determined) to be right, the concluſion or 
judgment of the court cannot but follow; Which 
judgment or concluſion depends not therefore on the ar- 
bitrary caprice of the judge, but on the ſettled and 
invariable principles of juftice, The judgment, in 
Mort, is the remedy preſcribed by law for the redreſs 
of injuries; and the ſuit or action is the vehicle or 
means of adminiſtering it. What that remedy may be, 
is indeed the reſult of deliberation and ſtudy to point 
out, and therefore the ſtile of judgment is, not that it 
is decreed or reſolved by the court, for then the judg- 
ment might appear to be their oon; but, © it is conſi- 
+ dered,” conſideratum eft per curiam, that the plaintiſl 
do recover his damages, his debt, his poſſeſſion, and 
the like: which implies that the judgment is none of 
their own; but the act of law, pronounced and de- 
clared by the court, after due deliberation and inquiry. 
All theſe ſpecies of judgments are either interlocutory 
or F Interlocutory judgments are ſuch as are given 
in the middle of a cauſe, upon ſame plea, proceeding, 
or default, which is only intermediate, and does 
not finally determine or complete the ſuit, Of 
this nature are all 1 2 for the plaintiff 
upon pleas in abatement of the ſuit or action: in 
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| which it is conſidered by the court, that the defendant 
do anſwer over, reſpondeat ouſter; that is, put in a more 
| ſubſtantial plea f. It is eaſy to obſerve, that the judg- 
ment here given is not final, but merely interlocutory ; 
For there are afterwards farther proceedings to be had, 
when the defendant hath put in a better anſwer, 

But the interlocutory judgments, moſt uſually ſpoken 
of, are thoſe incomplete judgments, whereby the rjg/r 
of the plaintiff is indeed eſtabliſhed, but the quantum 
of damages ſuſtained by him is not aſcertained : which 
is a matter that cannot be done without the intervention 
of a jury. As by the old Gothic conſtitution the cauſe 
was not completely finiſhed, till the nenibda or jurors 
were called in “ ad executionem decretorum judicii, ad 
« ceflimationem pretii, damni, lucri, cs, This can only 
happen where the plaintiff recovers ; for, when judg- 
ment is given for the defendant, it is always complete 
as well as final. And this happens, in the firſt place, 
where the defendant ſuffers judgment to go againſt him 
by default, or nihil dicit; as if he puts in no plea at all 
to the plaintiffs declaration: by confeſſion or cagnovit 
actionem, where he acknowleges the plaintiffs demand 
to be juſt: or by non ſum informatus, when the defen- 
dant's atterney declares he has no inſtructions to ſay any 
thing in anſwer to the plaintiff, or in defence of his client; 
which is a ſpecies of judgment by default. If theſe, or 
any of them, happen in actions where the ſpecific thing 
ſued for is recovered, as in actions of debt for a ſum 
certain, the judgment is abſolutely complete, And 
therefore it is very uſual, in order to ſtrengthen a cre- 
ditor's ſecurity, for the debtor to execute a warrant of 
attorney to ſome attorney named by the creditor, em- 
powering him to confeſs a judgment. by eicher of the 
ways Juſt now mentioned (by ni/il dicit, cagnovit adios. 
nem, or non informatus) in an action of debt to be brought 
by the creditor againſt the debtor for the ſpecific ſum 
due: which judgment, when confeſſed, is abſolutely 
complete and binding ; provided the ſame (as is alſo re- 
quired in all other judgments) be regularly docquerted, 
that is, abſtracted and entered in a book, according 

2 Saund. 30, e Ytiernhook, de jure Goth, JI. 1 c. 4. 
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to the directions of ſtatute 4 & 5 W. & M. c. 20. But, 
where damages are to be recovered, a jury muſt be cal- 
led in to afl them; unleſs the defendant, to ſave 
charges, will confeſs the whole damages laid in the de- 
claration : otherwiſe the entry of the judgment is, that 
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«© the plaintiff ought to recover his damages, (indefi- 


a aa 
A a 


nitely) bur becauſe the court know not what damages 
the ld plaintiff hath ſuſtained, therefore the ſheriff 
« is commanded, that by the oaths of twelve honeſt and 
% Jawful men he inquire into the ſaid damages, and re- 
« turn ſuch inquiſition into court.” This proceſs is cal- 
Jed a writ of inquiry - in the execution of which the 
ſheriff ſits as judge, and tries by a jury, ſubject to nearly 
the ſame law and conditions as the trial by jury at %% 
-prius, what damages the plaintiff hath really ſuſtained ; 
and when their verdiC is given, which mult aſſeſs /ome 
damages, the ſheriff returns the inquiſition, which is en- 
tered upon the roll in manner of a pofiea ; and thereupon 
it is conſidered, that the plaintiff do recover the exact 
ſum of the damages ſo aſſeſſed. In like manner, when 


a demurrer is determined ſor the plaintiff upon an action 


wherein damages are recovered, the judgment is alſo in- 
complete, without the aid of a writ of inquiry. 

Final judgments are ſuch as at once put an end to the 
action, by declaring that the plaintiff has either entitled 


himſelf, or has not, to recover the remedy he ſues for. 


In which cafe, if the judgment be for the plaintiff, it is 
al ſo cor ſidered that the defendant be either amerced, for 
his wilful delay of juſtice in not immediately obey ing the 


king's writ by rendering the plaintiff his due b; or be ta- 


ken up, capiatur, till be pays a fine to the king for the 
publie miſdemeſnor which is coupled with the private 
injury, in all caſes of force i, of falſhood in deny ing his 
own deed ł or unjuſtly claiming property in replevin, or 
of contempt by diſobey ing the command of the king's 
writ or the expreſs prohibition of any ſtatute l. But now 
in caſe of treſpaſs, ejectment, aſſault, and falſe impri- 
ſonment, it is provided by the ſtatute 5 & 6 W. & 


* $ Rep. 40. 61. 131, 8. Rep. 60, 1 Roll. 


2 BY Rep. 59. 11 Rep. 43- 5. Abr. 219. Lill. Entr. 379. C. B. 


Mod. 28;. See append. No. Hil. 4 Ann, rot. 430, 
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M. c. 12. that no writ of capias ſhall iſſue for this fine, 
vor any fine to be paid; but the plaintiff ſhall pay 6s, 84, 


to the proper officer, and be allowed it __ the de- 


fendant among his other coſts. And therefore upon ſuch 
| judgments in the common pleas they uſed to enter that 


the fine was remitted, and now in both courts they take 
no notice of any fine or capias at all a. Bur if judgment 
be for the defendant, then in caſe of fraud and deceit to 


the court, or malicious or vexatious ſuits, the plaintiff 
may alſo be fined ® ; but in moſt caſes it is only conſi- 


dered, that he and his pledges of proſecuting be (nomi- 


_ nally) amerced for his falſe claim, pro falſo clamore ſus, 


and thar the defendant may go thereof without a day, 
eat inde fine die, that is, without any farther continu- 
ance or adjournment ; the king's writ, commanding his 

attendance, being now fully ſatisfied, and his innocence 


publicly cleared o. 


Thus much for judgments; to which coſts are a ne- 
ceſſary appendage; it being as well the maxim of ours 


as of the civil law, “ victus vicbori in eæpenſis condemnan- 


% dus eff? though the common law did not proſeſ— 
ſedly allow any, the amercement of the vanquiſhed par- 
ty being his only puniſhment, The firſt ſtatute which 
gave coſts, es nomine, to the deniandant in a real action 
was the ſtatute of Glouceſter 6 Edw. I c. 1. as did the 
ſtatute of Marlbridge 52 Hen, III. c. 6. to the defendant 
in one particular caſe, relative to wardſhip in chivalry : 
chough in reality coſts were always conſidered and in- 
cluded in the guanium of damages, in ſuch actions where 
damages are given; and even now, coſts for the plaintiff - 
are always entered on the roll as increaſe of damages by 

the court 4, But, becauſe thoſe damages were frequent- 
iy inadequate to the plaintiffs expenſes, the ſtatute of 


| Glouceſter orders coſts to be alſo added; and farther 


dire&s, that the ſame rule ſhall hold place in all caſes 
where the party is to recover damages. And therefore 
in ſuch actions where no damages were then recoverable, 

= Salk, 54. Carth. 390. ® Coil. 3. 1. 13. 

8 Rep. 59, 60. * Append, No. II. 8. 4 

* Appendix, No. III. F. 6. | 
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(as in quare impedit, in which damages were not given 
till the ſtate of Weſtm. 2. 13 Edw. I.) no coſts are now 
allowed t; unleſs they have been expreſsly given by 
"ſome fubſequent ſtatute. The ſtatute 3 Hen. VII. c. 

10. was the firſt which allowed any eoſts on a writ of 
error. But no coſts were allowed the defendant in any 
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ſhape, till the ſtatures 23 Hen. VIII. e. 15. 4 Jac. J. c. 


3. 8&9 W. III. c. 11. and 4 N 5 Ann. c. 16. which ve- 


ry equitably gave the defendant, if he prevailed, the 


ſame coſts as the plaintiff would have had, in caſe he 
had recovered. Theſe coſts on both ſides are taxed and 


moderated by the prothonotary, or other proper officer 


of the court, 1 IN 
The king (and any perfon ſuing to his uſe ) ſhall 
neither pay, nor receive coſts; for, beſides that he is 


not included under the general words of theſe ſtatutes, as 


it is his prerogative not to pay them to a ſubjeR, ſo it is 
beneath his dignity to receive them. And it ſeems rea- 
ſonable to ſuppoſe, that the queen- eonſort participates 
of the ſame privilege; for, in actions 5 by her, 
the was not at the common law obliged to find pledges 


of proſeeution, nor could be amereed in caſe there was 


judgment againſt her t. In two other caſes an exempti- 
on alſo lies from paying coſts, Executors and admini- 
ſtrators, when ſuing in the right of the deceaſed, ſhall 
pay none u: for the ſtatute 23 Hen. VIII. c. 1 5. doth 
not give coſts to defendants, unleſs where the action ſup- 


poſeth the contract to be made with, or the wrong to 


be done to, the plaintiff hunſelf. And paupers, that is 


| ſuch as will ſwear themſelves not worth five pounds, are, 


by ſtatute 11 Hen. VII. c. 12. to have original writs and 


ſubpoenas gratis, and counſel and attorney aſſigned them 


without fee; and are excuſed from paying coſts, when 


plaintiffs, by the ſtarute 23 Hen. VIII. c. 15. but ſhall. 


ſuffer other puniſhment at the diſcretion of the judges. 
And it was formerly uſed to give ſuch-paupers, if non- 
ſuited, their election either to be whipped or pay the 

coſts v: though that practice is now diſuſed x. It ſeems | 


uv Cro, Jac. 229, 1 Vent. 92. 
” 1 Sid, 261. 7 Mod, 114 
* Salk. 506. 


r 10 Rep. 116. 
s Stat, 24 Hen, VIII. c. 8. 
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Ch. 24. "| WronGs. 40 


however agreed, that a pauper may recover coſts, 
though he pays none; for the counſel and clerks are 
bound to give their labour to /im, but not to his anta- 
goniſts 7. To prevent all trifling and malicious actions, 
for words, for aſſault and battery, and for treſpaſs, it 
is enacted by ſtatute 43 Eliz. c. 6. 21. Jac. I. c. 16. and 
22 & 23 Car. II. c. 9. F. 136: that, where the jury who 
try any of theſe actions ſhall give leſs damages than 405. 
the plaintiff ſhall be allowed no more coſts than damages, 
unleſs the judge before whom the cauſe is tried, ſhall. 
certify under his hand on the back of the record, that an 
actual battery (and not an aſſault only) was proved, or 
that in treſpaſs the freehold or title of the land came 
chiefly in queſtion. Alſo by ſtatute 4 & 5 W. & M. 
c. 23. and 8 & 9 W. III. c. 11. if the treſpaſs were com- 
mitted in hunting or ſporting by an inferior tradeſman, 
or if 1t appear to be — and malicioufly committed, 
the plaintiff ſhall have full coſts *, though his damages 
as aſſeſſed by the jury amount to leſs than 40s. 
After judgment is entered, execution will immediately 
ſollow, unleſs the party condemned thinks himſelf un- 
juſtly aggrieved by any of theſe proceedings ; and. then 
he has his remedy to reverſe them by ſeveral writs in the 
nature of appeals, which we ſhall conſider in the ſuc- 
ceeding chapter, | BR 
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P in the nature of appeals from the 
1 proceedings of the king's courts of Jaw, are of va- 
rious kinds: according to the ſubjet matter in which 

they are concerned, They are principally four. 
I. A writ of aztaint ; which lieth to inquire whether a 
jury of fevelve men gave a falſe verdict ; that ſo the judg- 
ment following thereupon may be reverſed ; and this 
muſt be brought in the life time of him for whom the 
verdict was given, and of two at leaſt of the jurors who 
gave it. This lay at the common law, only upon 
writs of affiſe ; and ſeems to have been co-eval 
with that inſtitution by king Henry II at the inſtance 
of his chief juſtice Glauvil: being probably meant as 
a check upon the vaſt power then repoſed in the recogni- 
tors of aſſiſe, of finding a verdiR according to their own 
porſonal knowlege, without the examination of witneſ- 
ſes, And even here it exteuded no farther than to ſuch 


Finch. L. 484. 
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inſtances, where the iſſue was joined upon the very point 


of aſſiſe (the heirſhip, Ec.) and not on any collateral 


matter; as villenage, baſtardy, or any other diſputed 
fact. In theſe caſes the afiſe was ſaid to be turned into 
an inqueſt or jury, (affiſa vertitur in juratam). or that 
rakes ſhould be taken in moztum juratae et non in mo- 
dum aſſiſae; that is, that the iſſue ſhould be tried by a 
common jury or inqueſt, and nat by recognitors of 
aſſiſe“: and then I apprehend that no attaint lay. againft 
the inqueſt or jury that determined ſuch col lateral iſſue e. 
Neither do I. find any mention made by our antient wri- 
ters, of ſuch a 'procefs obtaining after the trial by in- 
queſt or jury, in the old Norman or frodal actions pro- 
ſecuted by writ of entry. Nor did any attaint lie in 
_ treſpaſs, debt, or other action perſona], by the old com- 
mon law: becauſe thoſe were always determined by 
eommon inqueſts or juries a: M length the ſtatute of 
Weſtm. 1. 3 Edw. I. c. 38. allowed an attaint to be 
ſued upon ingueſte, as well; as affi/es, which were taken 
upon any plea of land or of freefol4, But this was at 
the king's diſcretion, and is fo underſtood by the author 
of Fleta«, a writer contemporary with the ſtatute ; 
though ſir Edward Coke f ſeems to hold a different opi- 
nion. Other ſubſequent ſtatutes t introduced the ſame 
remedy in all pleas af treſpaſi, and the ſtatute 34 Edw, 
HI. c. 7. extended it to 4 pleas whatſoever, perſonal 
as well as real; except only tlie writ of 1, in ſuch 
cafes where the miſe or iflue is joĩned on the mere rig/:t; 
and not on any collateral queſtion, © For though the at- 
taint ſeems to have been generally allowed in the reigi 
of Henry the ſecond b, at the firſt introduction of the 
grand aſſiſe, (which at that time might conſiſt of only 
twekve recognitors, in caſe they were all unanimous) 
yerſubſequent authorities have holden, that no attaint 
# 12 E's. 5; 4 ; N i 5d 0 45 


Bract. J. 4. tr. 1. c. 34. J. 17 Af. pl. 15. Flet. 5, 22. 16. 
25 35 4.—tr. 3. c. 17.—tr. 5. c. * J. f. c. 22. f. 8 & 16. 
4 8 1,2. Flet. /. Fa c. 22. 0. * 2 Joſt, 130237. | 
8. Co Entr, 61.6, Booth. 213. t Stat, 1 Edw, III. ſt. 7. c. 


. * Bract. 4. 1. 34 2. Flet 6. 5 Edw, III. c. 7. 28 Edw. : | 


; III. . 8. 5 
4 Yearb, 28 Edw. III. 15. * Sce pag. 389. 


— 


404 | Parr LES : Boox. III. 
lies on a falſe verdict 8 upon the mere right, either 


at common law or by ſtat determ 
ed by the grand aſſiſe, appealed to by the party himſelf, 
and now conſiſting of fiæteen jurors . 
The jury who are to try this falſe verdi& mull be 
twenty-four, and are called the grand jury; for the 
law wills not that the oath of one jury of twelve men 
Mould be attainted or ſet aſide by an equal number, nor 
by leſs indeed than double the former *, If the matter 
in diſpute be of forty pounds value in perſonals, or of 
forty ſhillings a year in lands and tenements, then by 
ftatute 15 Hen. VL c, 5. each grand juror muſt have 
freehold to the annual value of twenty pounds, And he 
chat brings the attaint can give no other evidence to the 
| | egg jury, than what was originally given to the petit. 
or as their verdict is now trying, and the queſtion is 
whether or no they did right upon the evidence that 
appeared to them, the law adjudged it the higheſt ab- 
furdity to produce any ſubſequent proof upon ſuch trial, 
and to. condemn. the prior juriſdictioñ for not N 
evidence whieh they never knew. But thoſe agai 
whom it is brought are allowed, in affirmance of the 
firſt verdict, to produce new matter ' : becauſe the 
petit jury may have formed their verdict upon evidence 
of their own knowlege, which neyer appeared in court. 
If the grand jury found the verdi& a falſe one, the 
judgment by the common law was, that the jurors ſhould 
loſe their /iberam legem and become for ever infamous; 
ſhould forfeit their . and the profits of their lands ; 
ſhould themſelves be impriſoned, and their wives and 
children thrown out of doors; ſhould have their houfes 
niaſed, their trees extirpated, and their meadows plough- 
ed ; and that the plaintiff ſhould be reſtored to all that 


he loſt by reaſon of the unjuſt verdia, But as the ſeve- 


rity of this puniſhment had its uſual effect, in prevent- 
ing the law from being executed, therefore by the ſta- 


i Brat. 290. Flet. 5. 22. K Bract. J. 4. tr. 5. c. 4 9.1. 
7. Britt. 243. 6. 12 Hen, Flet. J. 5, c. 22,4. 7. TY 
VI..6. Bro, abr. t. atteint, 42, Finch, L. 486. 

1 Roll. Abr. 280. | 
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tute 11 Hen, VII. c. 24. revived by 23 Hen. VIII c. 3. 
and made perpetual 4 3 Eliz, e. 2 5. an attaint is al 
lowed to be brought after the death ihe party, and a 
more moderate puniſhment was inflited upon attainted 
jurors ; vis.” perpetual - infamy, and, if the caufe of 
action were above 40l value, a forfeinire of 201 apiece 
by the jurors; or, if under 4ol, then 51. apiece; to 
be divided between the king and the party injured,” So 
that a man may now bring an attainr either upon the 
ſtatute or at common law, at his election ; and in 
both of them may reverſe the former judgment. But 
the praQice of ſetting aſide verdicts upon motion, and 
ating new trials, has ſo ſuperſeded the uſe of both 
ſore of artaints, that I have obſerved very few-inſtances - 
of an attaint in our books, later than the fixteenth cen- 
tury n. By the old Gothic conftitution indeed, no cer- 
tificate of a judge was allowed, in matters of evidence, 
to countervail the oath of the jury: but their verdict, 
however erroneous was abſolutely final and concluſive. 
Yer there was a proceeding. from whence our attaint may 
be derived. If, upon à lawful trial before a ſuperior 
tribunal, the jury were found to have given a falſe ver- 
dict, they were fined,. and rendered infamous for the 
furure o. | 1 ; 
II. The writ of deceit, or action on the caſe in na- 
ture of it, may be brought in the court of common 
pleas, . to reverſe a judgment there had by fraud or col-- 
luſion in a real action, whereby lands and tenements - 
have been recovered to the prejudice of him that hath - 
right. But of this enough hath been obſerved in a for- 
%% . r 
III. An au dita qnerela' is where a deſendant, againſt 
whom judgment is recovered, and who jsberefore in 


m Inſt. 164. V noſcere debet) mulfantur in 
| ® Cro. Eliz, 30g. . Cro. Jac.” *© bonis, de cactero perjuri et inteſ= 
90. * tabiles.” Stiernhook de jure 
4 Si tamen evidenti argumento Goth, I. 1. c. 4. 6 
* falſum juraſſe convincantur ; See pag. 165. 
{id quod ſuperius judicium cog- 
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danger of execution, or perhaps actually in execution, 
may be relieved upon good matter of diſcharge, which 
has happened ſince judgment: as if the plaintiff hatn 
given him a general releaſe; or if the defendant hath 
paid the debt to the plaintiff, without procuring ſatis- 
faction to be entered on the. record. In theſe and the 
like caſes, wherein the defendant hath good matter to 
plead, but hath had no opportunity of pleading it, (ei- 
ther at the beginning of the ſuit, or puts darrein continu- 
ence, which, as was ſhewn in a former chapter a, muſt 
always be before Judgment) an audita ,querela lies, in 
the nature of a bill in equity, to be relieved againſt the 
oppreſſion of the plaintift, It is a writ directed to the 
court, ſtating that the complaint of the defendant hath 
been heard, audita guerela defendentis, and then ſetting 
cout the matter of the complaint, it at length enjoins the 
court to call the parties before them, and, having heard 
their allegations and proofs, - to cauſe juſtice to be done 
between them . It alſo lies for bail, when judgment is 
obtained againſt them by fcire facias to anſwer the debt 
of their principal, and it happens afterwards that the 
original judgment againſt their principal is reverſed : 
for here the bail, after judgment had againſt them, have 
no opportunity to plead. this ſpecial matter, and there- 
ſore they ſhall have redreſs by audita querela ©; Which 
is 2 writ of a moſt remedial nature, and ſeems to have 
been invented, leſt in any caſe there ſhould be an oppreſ- 
five defect of juſtice, where a party, who hath a good 
defence, is 100 late to make it in the ordinary forms of 
law. But the indulgence now ſhewn by the courts in 
granting a ſummary relief upon motion, in caſes of 
ſuch evident oppreſſion , has almoſt rendered uſeleſs the 
writ of audita querela, and driven it quite out of prac- 
we 
IV. But, fourthly, the principal method of redreſs 


for erroneous judgments in the king's courts of record, is 


by <writ of error to ſome ſuperior court, of appeal. 


* See pag. 310. f 1 Roll. Abr. 308. 
Finch. L 488. F. N. B. 103. Lord Raym. 439 
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A writ of error t lies for ſonie ſuppoſed miſtake in the 
proceed ing of a court of record ; for, to amend errors 
in a baſe court, not of record, a. writ of fulſe judgment 

lies s. The writ. of error only lies upon matter of /aw 

ariſing upon the face of the proceedings; ſo that no evi- 
dence is required to ſubſtantiate or ſupport it : there be- 
ing no method of reverſing an error in the determination 
of fas, but by an attaint, or a new trial, to correct ihe 

miſtakes. of the former verdicſd e. 

Formerly the ſuitors were much perplexed by writs 
of error brought upon very ſlight and trivial grounds, as 
miſſ-pellings and other miſtakes of the, clerks, all which. 
might be amended at the common law, while all 
the proceedings were in paper”; ſor they were then 
conſidered as only fieri, and therefore ſubject to the 
control of the courts. But, when once the record was 
made up, it was formerly held, that by the common 
law no amendment could be permitted, unleſs within the 
very term in which the judicial act ſo recorded was 
done: for during the term the record is in the breaſt of 
the court; but aſterwards it admitted of no alteration *. 
But now the courts are become more liberal ; and, where 
juſtice requires it, will allow of amendments at any time 
while ſoit is depending, notwithſtanding the record be 
made up, and the term be paſt. For they at preſent con- 
ſider the proceedings as in fieri, till judgment is given; 
and therefore that, till then, they have power to permit 
amendments by the common lav: but when judgment is 
once given and eurolled, no amendinent is permitted in, 
any ſubſequent term y, Miſtakes are alſo effectually 
helped by the ſtatures of amendment and jeofails : ts 
called, becauſe when a pleader perceives any lip in the 
form of his proceedings, and acknowleges ſuch error (es 
faile) he is at liberty by thoſe ſtatutes ro amend it; which 
amendment is ſeldom actually made, but the benefit 
of the acts is attained by the court's overlooking the ex- 
ceptiou . Theſe ſtatutes are many in number, and the 


a Append. Kn, Co. Litt. 260. : 
v Finch, L. 484. e 7 Stat, 11 Hen. IV. c. 3. 
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proviſions in them too minute to be here taken notice of, 
otherwiſe than by referring to the ſtatutes themſelves - ; 
by which all trifling exceptipns are ſa thoroughly.guard- 
ed againſt, that wrics of error cannot now be maintgin- 
ed, but for ſome material miſtake aſſigned.  _* 
This is at preſent the general doctrine of amendments; 
and its riſe and hiſtory are ſomewhat curious. In the 
early ages of our juriſprudence, when all pleadings were 
ore tenns, if a lip was perceived and objeRed to by the 
: opfoite party or the court, the pleader inſtantly acknow- 
leged his error and rectified his plea ; which gave oeca- 
ſion to that length of dialogue reported in the antient year 
books. So" liberal were then the _ ſentiments of the 
crown as well as the judges, that in the ſtatute of Wales, 
made at Rothelan, 12 Edw, I. the pleadings are direct- 
ed to be carried on in that principality, © fine calumpnia 
1 verborum, non obſervata illa dura conſuetudine, qui ca- 
% dit a ſyllaba cadit @ tota cauſa” The judgments' 
were entered up immediately by the clerks and officers 
of the court; and, if any miſ- entry was made, it was 
rectifed by the minutes, or by the remembrance of the 
court itſelt. a OY NY 1 
When the treatiſe by Britton was publiſhed, in 
the name and by authority of the king, (probably about 
the 13 Edw. I. becauſe the laſt ſtatutes therein refer- 
red to are thoſe of Wincheſter and Weſtminſter the 
ſecond) a check ſeems intended to be given to the un- 
warrantable practices of ſome, judges, who made falſe 
entries on the rolls to cover their own miſbehaviour, and 
had taken upon them by amendments and raſures to 
falfify their own records. The king therefore declares » 
that © although we have granted to our juſtices to 
« make rad. of pleas pleaded beſore them, yet we 
« will not that their own record ſhall be a warranty for 
their own wrong, nor that they may raſe their rolls, 
„nor amend them, nor record them contrary to their 
original enrollment,” The whole of which, taken to- 
Stra. 1011. | Car, JI. c. 8.(ſtiled in 1Ventr, 
Stat. 14 Edw III. c. 6, 9 100. an omnipotent act) 4 & 5 
Hen. V. c. 4. 4 Hen. VI. c. 3. Ann. c. 16. 9 Ann. c. 20. 5 
8 Hen. VI. c. 12. & 15, 32 Geo. 1. c. 123. 
Hen. VI I. c. 30. 18 Eliz. c. Brit. progm, 2+ 3. 
14. 21 Jac, 1. c. 13. 168 17 | > 
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gether, amounts to this, that a record ſurregtitiouſſy or 
erroneoully made up, to ſtifle or prevent the truck, 
ſhould nar be # fanEtion for error: and that a, record, 
originally made up gceording to the truth of the caſe, 


ſhould not afterwards, by any private raſure or amend- 


ment be altered to any ſiniſter purpoſe, ., | | 

But when 14 king Edward, on his return from 
his French dominions in the ſeyenteenth year of bis 
reign, after upwards of three years abſence, found it 
neceſſary (or convenient, in order to repleniſh his exche- 


quer) to proſecute his judges for their corruption and 
other mal- practices, the perverſion of judgments and 


other manifold errors e, occaſioned by their eraſing and 
altering records, were among the cauſes aſſigned for the 


heavy puniſhments inflicted upon almoſt all the king's 
Juſtices, even the moſt able and upright.” The ſeverity 


© Fudicia perverterunt, et in aliis erraverunt. (Matth. Weſt, 


4 
1 * 


A. D. 1289.) 
Among other judges, fir Ralph Hengham chief judge of the 


king's bench is ſaid to have been fined 5000 marks, fir Adam 
Stratton chief baron of the exchequer 34000 marks, and 
Thomas Wayland chief juſtice of the common pleas to have 


been attainted of felony, and to have abjured the realm, with a 


forfeiture of all his eſtates; the whole amount of the forfeitures 
being upwards of 100008 marks, or 70000 pounds. (3 Pryn. - 
Rec. 401, 492.) An incredible ſum in thoſe days, before paper 


credit was in uſe, and when the annual ſalary of a chief juſtice 


was only fixty marks. (Clauſ. 6 dev. I. m. 6, Dugd. chron. ſer, 
; 2 Lark Hengham, (a = 12128 6 
judge, to whom we are obliged for two excellent treatiſes 'of ' 
practice) was only, according to a tradition that was current in 
Richard the third's time, {Yearbook. M. 2, Ric. III. 20.) hie 
altering out of mere compaſſion a fine, which was ſet upon 2 


26.) The charge agai 


very poor man, from 138. 4d. to 6s, $d. for which he was fined 
$00 marks; a more probable ſam than 7000. It is true, the 
book calls the judge fo puniſhed Ingham and not Hengbam ; but 
I find no judge of the name of Ingham in Dugdale's Series; and 
fir Edward Coke (4 Inſt. 255.) and fir Matthew Hale (1 P. C. 
646.) underſtand it te have been the chief juſtice. And cer- 
tainly his offence (whatever it was) was nothing very atrocious 


or diſgraceful ; for, though removed from the king's bench at 


this time (together with the reſt of the judges) we find him 
about eleven years afterwards one of the juſtices in eyre for the 
general perambulation of the foreſts ; [Rer. perambul. fereft, in 
curri Len. 29 Edto. I, m, 8.) and the next year made chief juſt'ce 


cf the common pleas, (Pat, 29 Edw, þ # m, 7+ Dugd, chron. fe . . 
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of which proceedings ſeems ſo to have alarmed the ſuc- 
ceeding judges, that, though a fear of being ſaid to do 
- wrong, they heſitated at doing what was right. As it 
was ſo hazardous to alter a record duly made up, even 
from compaſſionate motives, (as happened in Hengham's 
_ caſe, which in ſtrictneſs was certainly indefenſible) they 
reſolved not to touch a record any more; but held that 
even palpable errors, when enrolled and the term at an 
end, were too ſacred to be rectified or called in queſtion : 
| and, becauſe Britton had forbidden all criminal. and 
clandeſtine alterations to make a record ſpeak a. falſity, 
they conceived that they might not judicially and public- 
ly amend it, to make it agreeable to truth. In Edward 
the third's time indeed, they once-ventured (upon the 
certificate of the juſtice in eyre) to eſtreat a larger fine 
than tad been recorded by the clerk of the court be- 
low“: but, inſtead of amending the clerk's erroneous 
record, they made a ſecond enrollment of what the 
juſtice had declared or- tenus; and left it to be ſeitled 
by poſterity in whieh of the two rolls that abſolute ve- 
rity reſides, which every record is ſaid to import in it- 
ſelf . And, in the reign of Richard the ſecond, there. 
are inſtances 2 of their reſuſing to amend the moſt pal- 
pable errors.and miſentries, unleſs by the any of, 
parliament. | 
— To this real ſullenneſs, but affected imidicy of the 
judges, ſuch'a narrowneſs of thinking was added, that 
every ſlip (even of a ſyllable or a letter b) was now held 


V in which office he continued till his death in 2 Edw. 5 
Clauſ. 1 Edt. II. m. 19 Pat. 2 Edwo. II. p. 1. m. 9. Dugd. 34. 
Solden pref, to Hengham,) There is an appendix. to this 22 
tion, remembered by juſtice Southeete in the reign of queen 
Elizabeth; (3 Inſt. 72. 4 Inſt. 255.) that with this fine of 
chief juflice Hengham a clock houſe e was built at Weſtminſter, 
and furniſhed with a clock, to be heard into Weftminfter-hall.. 
Upon which ſtory I ſhall only remark, that (whatever early in- 
ſtances may be found of the private exertign of mechanical_ 
genius, in conſtructing horological — Mihehs came not 
into common uſe till an hundred years afterwards, about the 
end of the. fourteen century, ¶ Encyclopedie. tit borlege, d Rym. 
Foed, 590. Derham's Artif, Clockmaker. 91) | 


Hul. P. C. 647, 11 Hal. P C. 66. 
11 Leon. 183. Co. Litt, Þ Stat. 14 Edw. III. c. 6. 
217. See p. 331. 


ue f, age bu Thee 5 
15 . . wy 5 


CC — TT 


— — — 


Ch. 29. W2 O. 411 


to be fatal to the pleader, and overturned his eli - 
ent's cauſe i. If they durſt not, or would not, ſer right 
mere formal miſtakes at any time, upon equitable terins 
and conditions, : they at leaſt ſhould have held, that tri- 
fling objections were at all times inadmiſſible; and that 
more ſolid exceptions in point of form came too late 
when the merits had been tried. They might, through 
a decent degree of tenderneſs, have excuſed themſelves 
from amending in criminal, and eſpecially in capital, 
caſes. They needed not have granted an amendment, 
where it would work an injuſtice to either party; or 
where he could not be put in as good a condition, as if 
his adverſary had made no miſtake. And, if it was 
feared that an amendment after trial might ſubject the 
jury to an atia int, how eaſy was it to make waiving the 
attaint the condition of allowing the amendment! And 
yet theſe were among the abſurd reaſons alleged for ne- 
ver ſuffering amendments at alk - . 
The precedents then ſet were afterwards moſt religi- 
ouſly followed, to the great obſtruQion of juſtice, and 
ruin of the ſuitors ; who have formerly ſuffered as much 
by this ſerupulous obſtinacy and literal ſtriftneſs of the 
courts, as they could have done even by their - iniquity. 
After verdiQs and judgments upon the merits, they were F 
frequently reverſed for flips of the pen or miſ-ſpellings : 1 
and juſtice was perpetually intangled in a net of mere 
technical jargon. The legiſlature hath therefore been 
ſorced- to interpoſe, by no leſs than twelve ſtatutes, to 
remedy. theſe opprobrious niceties: and its endeavours 
have been of late ſo well ſeconded by judges of a more 
liberal caſt, that this unſeemly degree of ſtrictneſs is al- 
moſt entirely eradicated; and will probably in a few ; 
years be no more remembered, than the learning of ef- 
ſoins and defaults, or the counterpleas of voucher, are 
at prefent, But, to return to our writs of error, 


i In thoſe days it was ſtrit- ings) © in noffra lege unum com · 
ly true, What Ruggle (in his a cvertit totum placitum. 
ignoramus has humorouſly ap- „„ 207,  - 
plicd to more modern pleads - ! 8 Rep. 156, Sc. 
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It a writ of error be brought to reverſe any judgment 
of an inferior court of record, where the damages are 
leſs chan ten pounds; or, if it is brought to reverſe the 

judgment of any ſuperior court aſter verdict, he that 
brings the writ, or that is plaintiff in error, muſt (ex- 
cept in ſome peculiar cafes) find ſubſtantial pledges of 
proſecution, or bail u: to prevent delays by frivolous 

. prerences to appeal ; and for ſecuring payment of coſts 
and un fe which are now payable by the vanquiſſied 
party in all, except a few particular, inftances, by vir - 

tue of the ſeveral ſtatutes recited underneath n. 

A writ of error lies from the inferior courts of record 
in England into the king's bench e, and net into the 
common pleas v. Alſo from the king's bench in Ireland 
to the king's bench in England (4), E likewiſe may be. 
brought from the common pleas at Weſtminſter to the- 

king's bench; and then from. the king's bench the cauſe. 
is removeable to the houſe of lords, From proceedings. 
on the law fide of the exchequer a writ of error lies into 
«the court of exchequer chamber before the lord chan- 
Hor, lord treaſurer, and the judges of the court of 
ing's bench and common peas : and from thence it lies 
to the houfe of peers. From proceedings in m—_ 
bench, in debt, detinue, covenant, account, caſe, . 
ejectment, or treſpaſs, originally begun therein by bill, 
(except where the king is party) it lies to the exchequer 
chamber, beſore the juſtices of the common pleas, and 
barons of the exchequer ; and from thence alſo to the 
houſe of lords * ; but where the proceedings in the king's 
bench do not firſt commence therein by bill, but by ori- 
. ginal writ ſued out of chaneery t, this takes the caſe out of 
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the general rule laid down by the ſtatute *; ſo that the writ 
of errorthen lies, without any intermediate ſtage of appeal, 
| directly to the houſe of lords, the dernier reſort for the ul- | 
rimate deciſion of every civil action. Each court of appeal, i 
in their reſpective ſtages, may, upon hearing the matter of i 


law in which the error is aſſigned, reverſe or affirm the 


judgment of the inferior courts ; hut none of them are 
fina * 5 only the houſe of peers,” to whoſe judicial de- 
cifions a er tribunals muſt therefore ſubmit, and 


conform wei rown, And thus much for the reverſal or 
affirmance o b at law, by writs in the nature 
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IF the regular judgment of the court, after the deciſion 
of the ſuit, be —— ſuperſeded; or re- 
verſed, by one or other of the methods mentioned in the 
two preceding chapters, the next and laſt ſtep is the ex- 
_ ecution of that judgment; or, putting the ſentence of the 
law in force. This is performed in different manners, 
according to the nature of the action upon which it is 
founded, and of the judgment which is had or recovered. 
If the plaintiff recovers in an action real or mixed, 
whereby the ſeiſin or poſſefſion of land is awarded to 
him, the writ of execution ſhall be an habere facias ſei- 
enam, or writ of poſſeſſion *, of a chattel intereſt . Theſe 
are writs directed to the ſheriff of the county, com- 
manding him to give actual poſſeſſion to the plaintiff of 
the land ſo recovered : in the exeeution of which the 
ſheriff may take with him the poſſe comitatus, or power 
of the county ; and may juſtify breaking open doors, if 
the poſſeſſion be not quietly delivered. But, if it be 
peaceably yielded up, the delivery of a twig, a turf, or 
the ring of the door, in the name of ſeiſin, is ſufficient 
execution of the writ, Upon a prefentation to-a bene- 
fice recovered in a guare impedit, or aſſiſe of darrein 
preſentment, the execution is by a writ de clerico admit- 
tendo ; direQed, not to the ſheriff, but to the biſhop or 
archbiſhop, and requiring him toadmit and inſtitute the 
clerk of the plaintiff | . 
In other actions, where the judgment is that ſomething 
in ſpecial be done or rendered by the defendant, then, 
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in order to compel him ſo to do, and to ſee the jag. 
ment executed, a ſpecial writ of execution iſſues to the 
Theriff according to the nature of the caſe, As, upon an 
aſſiſe of nuſance, or quod permittat preſternere, where 
one part of the Judgment is quod nocumentum amoveatur, 

a writ goes to the ſheriff to abate it at the charge of the 
party, which likewiſe iſſues even in caſe of an indiQ- 
ment ©, Upon a replevin, the writ of execution is the 
writ de retorno fiabendo d; and, if the diſtreſs be eloign- 
ed, the defendant ſhall have a capias in withernam *, 
but, onthe plaintiff's tendering the damages and ſubmit- 
ting to a fine, the proceſs in withernam ſhall be ſtayed f. 
In detinue, after judgment, the plaintiff ſnall bave a 
diſtringas, to compel the defendant to deliver the goods, 
by repeated diſtreſſes of his chattels t; or elſe a feine 
faciar againſt any third perſon in whoſe hands they may 
happen to be, to ſhew cauſe why they ' ſhould not be 
delivered: and if the defendant ſtill continues obſtinate, 
then (if the judgment hath been by default or on demur- 
rer) the ſheriff ſhall ſummon an inqueſt to aſcertain the 

value of the goods, and the plaintiff's damages; which 
(being either ſo aſſeſſed, or by the verdict in caſe of an 
iſſue *) ſhall be levied on the perſon or goods of the de- 
fendant. So that, after all, in replevin and detinue, 
(the only actions for recovering the ſpecitic poſſeſſion of 
perſonal chattels) if the wrongdoer be very perverſe, he 
cannot be compelled to a reſtitution of the identical thing 
taken or detained ; but he (till has his election, to deli- 
ver the goods, or their value]: an imperfeQion in the 
law, that reſults from the nature of. perſonal property, 
which is caſily concealed or conveyed out of the reach 
of juſtice, and not always ameſnable to the magiſtrate. 

Executions in actions where money only is recovered, 
as a debt or damages, (and not any ſpecific chattel) are 
of five ſorts : either againſt the body of the defendant ; 
or againſt his goods and chattels ; or againſt his goods 
and the profits of his lands; or againſt his goods and the 
poſſeſſion of his lands; or againſt all three, his body, 
lands, and goods, | | 


* Comb. 10, 5 s 1 Roll, Abr. 737. Raſt, 
See pag. 150. Entr. 215, | 
| © See pag. 149. k Bro. Abr. t. Damages. 29, 
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The fiſt of theſe ſpecies of execution, is 'by writ 
of e ad ſutisfaciendins i; which on, -diftin- 
guithes i from the former capias, ' ad ' re/ponden 111 
which Jies to compel an appearance at the beginning of 
a fuit. And, properly ſpeaking, this cannot be fred 


out againſt any but ſuch as were liable: to be taken u upon 


the former capias*,” The intent of it is, to impriſon the- 
body of the debtor till Iatisfaction be made for the debt 


_ and damages: it therefore dorh BE pl againſt any 
privile perſons, peers or members of. api por 


againſt executors or adminiſtrators, ſt ſuch- 


And fir Ed ward Coke alſo gives 1 us a ſin ular inſtance l, 

where a'defendant in 14 Edw. III. was diſcharged from 

a capias becauſe he was of ſo adyanced an age, quod poe- 
nam impriſonamenti ſubire non foteft. If an action be 


other perſons as could not be or hs i Fj A 10 bai] | 


2 againſt an uſband and wife for the debt of the 


wife, when ſole,” and the plaintiff recovers nt, 

the capias ſhall ine to take boch the buſban d 

in execution n: but, if the action was originally brought | 
againſt herſelf, when ſole, and pending the ſuir.ſhe mar- 


ries, the capias ſhall be awarded agaipt her only, and 


not againſt her huſband», Vet, if judgment be reco- 
vered-againſt an huſband and wife for the contract, nay 
even for the perſona] miſbehaviour 9, of the wi during : 
her . the capias bebe, Hye againſt the buf 
band only: which i is one of the many 5 rivileges of 
Engliſh whos. K's : 2 . 
The writ of capias ad aparte is an ; Execution of 


h the higheſt nature, inaſmuch as it deprives a man of his li- 


berty, till he makes the ſatisfaction awarded; and there- 
fore, when a man is once taken in execntidn upon this 


writ, no other proceſs can be ſued out againſt his lands or 


goods. Only by ſtatute 21 Jac. I. c. 24. if the defendant 


dies, while charged i in execution upon this writ, the Plain 


tiff may, after his death, ſue out a new Tee ain 


i Append. No. III. &. 7. | m Moor. 704. 
* 3 Rep. 12. Moor. 767. * Cro. Jac. 333. 
15 laſt, 289. Cro. Car. 513. 
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lands, goods or chattles. The writ is directed to the 
ſheriff, eommanding bim to take the body of the [ens 
dant and have at Weſtminſter, on à day therein named, 
to make the plaintiff ſatisſaction for his demand. And, 
if he does not then make ſatisfaction, he muſt remain in 
cuſtody till he does. This writ may be fued out, as 
may all other executory proceſs, for coſts, againſt a | 
plaintiff as well as a defendant, when judgment is had 
age ere ds orig 0291 2 
When a defendant is once in cuſtody upon this pro- 
ceſs, he is to be kept in ardta et ſalvn cuftotia - and, if 
he be afterwards ſeen at large, it is an efcape's and the 
pla intiff may have an action thereupon againſt the ſheriff 
for his whole debt. For though, upon arreſts and what 
is called #reſne proceſs, being ſuch as intervenes between 
the commencement and end of a ſuit e, the: ſheriff,, till 
the ſtatute 8 & 9 W. III. c. 27. might have indulged the 
defendant as he pleaſed, ſo as he produced him in court 
to anſwer the plaintiff at the return of the writ: yet, 
upon a taking in execution, he could never give any in- 
dulgence:; for, in that caſe, confinement is the whole 
of  the-debtor's-puniſhment, and of the. ſatisfaQion made 
to the creditor. :Efcapes are either voluntary, or 8. as | 
gent. Voluntary are ſuch as are by the expreſs conſent 
of the keeper.; after which he never can retake his pri- 
ſoner again 9, (though the plaintiff may retake him at 
any time r) but the ſheriff muſt anſwer for the debt. 
Negligent eſcapes are where the priſoner eſcapes. with- 
ont his : keepef's knowlege or conſent.; and then upon 
freſh. purſuit the defendant may be remken, and the 
ſheriff ſhall be excuſed, if he has him again before any 
action brought againſt himſelf for the eſcape . A reſ-. 
cue of a priſoner in execution, either going to gaol or in 
gaol, or a breach of priſon, will nor excuſe he ſheriff, 
from being guilty of and anſwering for the eſcape; for 
he ought to have ſufficient force to keep him, fince he 
may command the power of the county. But by ſta- 
tute 32 Geo. II. c. 28, if a defendant, charged in exe- 


» Sce pag. 279% F. N. B. 130. 
4 3 Rep. 52. Sid. 3 30. t Cro, Jac. 419. 
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cution for any debt not exceeding. 100l (e), vill ſur- 
render all his effects to his creditors, (except his apparel, 
bedding, and tools of his trade, not amounting in the 
whole to the value of 10l) and will make oath of his 
punctual compliance with the ſtatute, the priſoner may 
be diſcharged, unleſs the creditor inſiſts on detaining 
him; in which caſe he ſhall allow him 28. 4d. per week, 
to be paid on the firſt day of every week, and on failure 
of _ payment the priſoner ſhall be diſcharged, 
. Yet the creditor may at any future time have execution 
againſtche lands and goods of ſuch defendant, though 
never more againſt, his perſon. And, on the other 
hand, the creditors may, as in caſe of bankruptcy, 
compel (under pain of tranſportation . for ſeven years) 
ſuch debtor charged in execution for any debt under 
100], to make a diſcovery and ſurrender of all his ef- 
fects for their benefit; whereupon he is alſo entitled to 
the like diſcharge of his perſo e. 
If a capias ad ſatisfaciendum is ſued out, and a non eff 
inventus is returned thereon, the plaintiff may ſue out a 
proceſs againſt the bail, if any were given: who, we 
may remember, ſtipulated in this triple alternative ; 
that the defendant ſhould, if condemned in the . ſuit, 


_ fatisfy the plaintiff his debt and coſts ; or, that he ſhould 


ſurrender himſelf a priſoner ; or, that they ſhould pay 
it for him: as therefore the two former branches 
of the alternative are neither of them complied with, 


(e) [And now by ſtatute 26 Geo, III. c. 44. (which is to be 
in force for five years) it is enacted, that from and aſter the 
paſſing of that act, every perſon then or hereafter in execution 
for any ſum not exceeding 200), ſhall be entitled to the ſame re- 
lief as is granted by the ſaid ſtatute of 32 Geo. II. to perſons 
charged in execution for any ſum not exceeding 100l. And 
the ſame gel:ef is by the ſaid act of 26 Geo. III. extended 10 
perſor.s committed on attachments for not paying money award- 
ed to be paid under ſubmiſſions to arbitration by rules of court, 

or under ſubmiſſions to arbitration bonds, and which ſubmiſſi- 
ons have been made rules of the court, and likewiſe for not 
paying of coſts duly and regularly taxed, and alſo upon any 
writ Ot excemmunicato capindo, or other proceſs grounded on the 
non- payment of colts or expences in any cauſe or proceeding 
in any eccleſiaſtical court. Provided that any creditor may be 
at liberty to file interrogatories for the examination of ſuch pri- 
ſoner before his or her being admitted to take the benefit of ei- 
ther of the above- mentioned acts. | 
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the latter muſt immediately taken place u. In order 

to which a writ. of ſcire facias may be ſued out 
againſt the bail, commanding them to ſhew caufe why 
the plaintiff ſhould not have execution againſt them for 
his debt and damages: and on ſuch writ, if they ſhew | 
no ſufficient cauſe, or the defendant does not ſurrender 
himſelf on the day of the return, or of ſhewing cauſe 
(for afterwards is not ſufficient) the. plaintiff may bave 
judgment againft the bail, and take out a writ of capias 
ad 7 or other proceſs of execution againſt 

thi. oa | LD, 
2. The next ſpecies of execution is againſt the goo 


and chattels of the defendant ; and is called a writ of 


i facias v, from the words in it where the ſheriff is 
commanded, quod fieri faciat de Bonis, that he cauſe to 
be made of the goods and chattels of the defendant the 
ſum or debt recovered. This lies as well againſt privi- 
leged perſons, peers, Ic. as other common | perſons: 
and againſt executors or adminiſtrators with regard to 
the goods of the deceaſed. The ſheriff may not. break 
open any outer doors *, to execute either this, or the 
former, writ : but muſt enter peaceably; and may then 
break open any inner door, belonging to the. defendant, 
in order to take the goods 7. And he may fell the goods 
and chattels (even an eſtate for years, which is a chattel 
real *) of the defendant, till he has raiſed enough to ſa- 
tisfy the judgment and coſts ; firſt paying the landlord of 
the premiſes, upon which the goods are found, the ar- 
rears of rent then due, not exceeding one year's rent in 
the whole=. If part only of the debt be levied on a 
freri facias, the plaintiff may have a capias ad ſatisfa- 
ciendum for the reſidue b. | HRP 

3. A third ſpecies of execution is by writ of /evari 
facias ; which affects a man's goods and the profits of his 


lands, by commanding the ſheriff to levy the plaintiff's 


debt on the lands and goods of the defendant ; whereby 
the ſheriff may ſeiſe all his goods, and receive the reuts 
and profits of his lands, till ſatisfaction be made to the 
plaintiffs, Little uſe is now made of this writ ; the re- 


=® Lutw, 1269—1273. 2 Stat. 8 Ann. c. 14, 
” Append. Ne. III. & 7. Þ Roll. Abr. 904. Cro, 
* 5 Kep. 92. „„ + Elin. 264%: 
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medy by elegit, which takes poſſeſſion of the lands them- 


ſelves, being much more effectual. But of this ſpecies 


is a vrit of execution proper only to eceleſiaſtics; which 


is given hen the ſheriff, upon # common writ of exe- 


cution ſued, returns that the defendant is a beneficed 


clerk, not having any lay fee. In chis caſe à writ goes 


to the biſhop of the dioceſe, in the nature of a ID 
or fleri fueiar a, to levy the debt and damage de bonis er- 


_ cleflefticis, which ære not to be touched by lay hands: 
and the 


thereupon the biſhop ſends ont à ſequeſtration of the 
profits of the clerk's benefice, directed to the church- 


wardens, to collect the fame and pay them to'the'plath- 
tif, ill the full ſum beTraiſeds,” t.. 


4. The fourth ſpeties of execution is by the writ of 


elegit ; Which is a judicial 'writ given by the ſtatute 

Weſtm. 2: 13 Edw. I. e. 18. either upon a judgment for 
a debt, or damages ; of vpon the forfeiture of à recog- 
nizaneetiken in the king's court.” By the common la 


a man eduld only have ſatisfaction of goods, chattels and 
the preſent profits of lands, by the two laſt mentibned 
writs of fiert farias, or levari facias; but not the poſſeſſi- 
off of the lands themſelves ; which was a natural confe- 


quence of the feodal principles, which prohibited the 


alienation, and of courſe the incumbering of the fief 
with the debts, of the owner. And, when the reftric- 
tion of alienation began to wear away, the conſequence 
ſtill continued; and no creditor wk take the poſſeſſion 


of lands, but only levy the growing profits: ſo that, if 


the defendant aliened his lands, the plaintiff was ouſted 
of his remedy. The ſtatute ruth? ogg writ, 
(called an elegit, becauſe it is in the cho 


of the former) by which the defendant's gbods and 
chattels are not ſold, but only appraifed ; and all of 
them (except oxen and beaſts of the plough) are deliver- 


ed to the plaintiff, at ſuch reaſonable appraiſement and 


price, in part of ſatisfaction of the debt. If the goods 
are not ſufficient, then the motety or one half of 


his freehold lands, which he had at the time of the judg - 


ment given f, whether held in his own name, or by any 


© Regifr. crig, 300. judic. * 2 Burn. eccl, law. 329 · 
22, 2 Inſt, 4+ | | t 2 Inſt, 395- 


or election 
of the plaintiff whether he will ſue gut this writ or one 
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other in truſt far him 8, are alſa to be delivered ta the 
plaintiff; to hold, x * of. the rents and profps there- 
V 
pired ; 48, till the death of the defendapt, 
tenants for er n Hur LN 
uf; is gal)ed remnant. 1 e 
former part f, th . * e ere 
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nds were not hi 7 
=” becauſe. by theſe 


ane bs face, e jent 8 , 


an bet 
lord, and tenant g's he-defiroyed, . * 


bene en e, aud ie ſervices be transferred 1 
he performed hy a,ftrapger ; dee en iucur- 


red a lage debt, ſuffgient i AV EF; the. land., And = 


chergfore, gen by; thay, ſtatute, only qpechalf; was, and 
noh ds, ſubject {6 16X8FUBIOR 51 Apt out, if. the xemainder 
ſufficient onghk by be left for .the land tp-,dpikrein upon for 
his ſervice:. And, j upon q. ſamg fpodal principle. 
 copyhold lands are x tit gay not, liable, Pare taken in 


execution upon a judgment. Rut, in cafe of à deht 0 
the king, jt appears by, mage cerfe,. GB. that it was 


allougd by the common law for n poſſeſſion of 
the lands 4ill che datt vat paid. For be, heing the 


grand ſuperior and ultimate! propriezar of all landed = 


ſtates; might;ſeile. the lands into his.own, hands,, if gun 
thing was > 4 from the wh; and could nat. be faid 
to be defrauded of his ſervices, - ger tov the ouſter of the 


$ vaſa] proceeded from his own command, This execu-. 


tion, 4 ſeiling of N ' elegit, is of ſo high a nature 
chat aſter it. che b _—_— be taken : 


but if execution 2 e e the goods, becahſe 


there are ns lands, and ſuch goods are not ſufficient to 


bl 
the debt, a cia isfaciendum may thi 
ad 24 2. 15 * it 4 0 Ws. —— 1 


more in effect than a Jeri facias l. 80 that body. — 


57 be taken in execution, or land and 


body and land too, upon any judgment 7A 8 
ORE . Wbieg and, ſubject in the courſe « the com ⸗ ö 


mon Jaw.: Bujt {ors Io 5510 
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tutte merehant, or ſtatutes ſtaple 3 (purſuant to the'fta- 
_ Eh. Edw. I. de niercatoribus, ain 27, Edw, III. HEE: 9.) 
forfeiture of theſe, the body, lands, and goods may 
ky wh or preg in execution, to compel the. 1 | 
of the de proceſs hereon is ufua e called a, 
terit rand) fo foes de becauſe the fi is to catiſe.c 


lands, rc. to) be appraiſed to their full extended ds, 
before he delivers then to che p Faintiff, that it may be cer. | 
tainly khown' how ſoon the ache wilt be tied *. And 
by ſtatute 3 Hen. VIII. c. 3 39. all obligations made o 
the king ſhall baye the fame force, and of conſequence 
the ſame reniedy to Neober them, as à ſtatute ſtaple: 
though indeed, before'this ſtature, the king was intitled 
ro ſue out e che body, lands, and, goods 
of bis accountant or debtor?!” And his debt ſhall, in ſu- 
ing out execution. be Ne to" that of every other 
creditor, Who hack dot * 1 Tie ment before ths 
king commenced: his ſuit . ment 1 8 

affects all lands, 'which' the Ber $ 10855 7 at or af- 
ter the time of contracting his Fig or which. any of 
his officers mentioned in the ſtatute 1 3 Eliz, c. 4. ath 
at or after the time of bis entering on the. e: fo 
that, if ſuch officer of the crown 4 s for a a valuable 
conſideration, the land ſhall be liable” to the king's 
debt, even in the hands of 4 bona fide purchaſor ; 
though the debt due to the king was contraQed'by the 
vendor many years after the alienation J. Whereas 


. u. .. % = Stat . A 398.74. 
5 ae n ve 10 Rep. 55. . 30% 
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that it mall and may be lawful co and for his majeſty's court 
_ of exchequer, on the application of the attorney-general, in a 
fummary way, by motion of the f.me court, to order that the 
right, title, eſtate and intereſt of any dedtor to his Majefty, 
and of the heirs and affigns of ſuch debtor, in any lands which 


have been or ſhall be extended, or ſo much thereof as ſhall be 


| fufficient to ſatisfy the debt for which the fame ſhall have been 
ſo extended, ſhall be ſold in ſuch manner as the ſaid court ſhall 


direct; and that when a purchaſer ſhall be found, the convey- 
ance of the lands ſo Cecreed to be fold ſhall be made by the 
xemembrancer of the ſaid court, or his deputy, under the di- 
rection of the ſaid court, by a deed of bargain and ſale, to be 
inrolled in the ſame court ; and that from and after the making 
of ſuch conveyance, and the inrolment thereof, the bargainee 


e „ LOC ns 
Theſe are the methods which the law of England 
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jadgments between ſubject and ſubject related, even at 
common law, no farther back than the firſt day of the 
term in which they were recovered, iu reſpe& of the 
lands of the debtor ; and did not bind his yoods and 
chattels, biit from the date of the writ of execution: 


and nov, by the fatute of frauds, 29 Car. II. c. z. 


the judgment ſhall not bind the land in che bands of a 
ena fel dchifor, "but only from the day of actually 
ſigning the ſame; which is directed by the ſtatute io be 
punctually entered on the record: not ſhall the writ of 
execution bind the goods in the hands of a ſtranger, or 
a purchaſor , but ouly ſrom the actual delivery of the 
writ to the ſheriff or other officer, who is therefore or- 
dered is endorſe 6n the back of it the day of his re- 


has pointed out for the execution of ' judgments : and 
when the plaintiff's demand is ſatisfied, either by the 


voluntary payment of the defendant, or by this compul- 
ſory proceſs, or otherwiſe, ſatisfaction ought to be en- 


tered on the record, that the defendant may not be lia- 
ble to be hereafter haraſſed a ſecond time on the ſame 


account. But all theſe writs of execution muſt be ſued 
out within 4 year'aod a day after the judgment is en- 
refed ; otherwiſe” the court concludes prima facie that 
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and his heirs ſhall hold the lands therein comprized for his own 
uſe, not only againſt the extent of the crown, but alſo againſt 
ſuch debtor, or the ſurety or ſureties of ſuch debtor, and all 
perſons claiming under ſuch debtor, or the ſurety or ſureties, 
unleſs by a. title paramount to, and available in law againit 
ſuch extent; and all monies which ſhall become payable from 
any ſuch purchaſer ſhall be paid and applied towards diſcharge 
of the debt due to the crown, and of all coſts and expences 
incurred by the crown in enforcirg the payment of ſuch debt, 
in fuch manner as the ſaid court ſhall from time to time order 
and appointz—and if there ſhall be any ſurplus arifing from 


any ſuch ſale, the ſaid ſurplus ſhall belong to the ſame perſon 


as would be entitled to the lands fold, if there had not been & 


ſale thereof, and ſhall accordingly be paid under the direction 


of the ſaid court, upon motion to be made upori ſuch notice 
to the crown, and to' be ſupported by ſuch affidavits or other 
proofs as to the ſaid court ſhall from time to time ſeem juſt 
and reaſonable ; and that the ſaid court may make an order for 
the production of title-deeds.] EE 

| TM 


Weſtm. 2. 13 Edw. I. c. 45. for 


WY an 
original "writ; through all the ſtages of proceſs, to com- 
pel the defendant's appearance; and of pleading, or for- 
wal allegation on the one ſide, and excuſe or denial'on 
_ - the other; with the examination of the validity of ſuck 


gre: Pair Booz IH, 


the judgment is ſatisſiod and extinct . yet however: it 
will grauti a writof. Hire facias in pyriegnce. of ſtatute 

defendant to ſhew 
cauſe why the judgment ſhould not be revived, aud ex- 
plead ſuch matter as he hay to allege, in order to ſhew. 
why.procals of exgeution ſhould, not be iſſued: or the 
plaintiff may ſtill bring an action of debt, founded gn 


this dormant judgment, which was the only method of 


revival allowed by che common lam] rt. 

In this manner are the ſeveral remedies given by the 
Engliſh la w for all forts of injuries, either real or per- 
ſonal, adminiſtered by the ſeveral courts of Juſtice, aud 
their reſpeQive oſicers. In the courſe. therefqre of the 
preſent volume we have, firſt, ſeen and gonſidered the 


nature of remedies, by the; mere act of he parties, or 


mere operation of law, without, any ſuit: in courts,” 
We have nent taken a view of remedies doe or ac- 

tion in oourts: and therein have contemplatec fit, the 
nature and ſpecies of eburtz, inſtuuted for the redreſs 
of injuries in general; and then have ſhewn in what 
particular courts application muſt .be made for the, re- 
dreſs of particular injuries, or the doctrine of j uriſdic- 
ions and cognizahce,” We afterwards proceeded to con- 


ider the nature and diſtribution of wrongs and injuries 


affecting every ſpecies af perſonal and real rights, with 
the refpeRive -remedies by ſuit, which the law of the 
land has afforded for every poſſible injury. And, faſt- 
we haye.deduced and poin:ed out the method and 
reſs of obtaining ſuch remedies in the courts of 
: proceeding from the firſt general 'complaint'or 


I, 


compla int or excuſe, upon demur rer; or the truth of 
he facts alleged and denied, upon fue joined, and its 
veraltrials.; to the judgment or ſentence of the Jaw, 


| withreſpectto the nature and amount of the "redreſs to 


be ſpecifically given: till, after conſidering, the ſuſpen- 
fon of that judgment by writs in the nature of appeal, 
TT » Co, Litt, 290. 5 
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we have arrived at its final execution; which puts the 
party in ſpecific poſſeſſion of his right by the interven- 
tion of miniſterial offers, or elſe gives him an ample 
ſatisfaction, eicher by equivalent damages or by the 
cotifinenient of his body who is guilty of the injury 
This care and eircumſpection in the law, —in pro- 
viding that no man's right ſhall be affected by any legal 
proceeding without ply "s him previous notice, and yet 
that the debtor ſhall not by receiving ſuch notice take 
occaſſon to eſcape from juſtice ; in requiring that every 
complaint” be accurately and preciſely aſcertained in 
writing, and be as pointedly and exactly anſwered ; in 
clearly ſtating the queſtion either of law or of fact; in 
deliberately refolving the former after full argumenta- 
"tive difcufioh, and indiſpurably fixing the latter by a 
diligent and _ trial; in correcting ſuch errors 
as may have ariſen in either of thoſe modes of deciſion, 
'from' accident, miſtake, or ſurprize; and in finally en- 
forcing the judgment, when nathing'can be alleged tn 
impeach It ;—this anxiety to maintain and reſtore to 
every individual the enjoyment of his eivil rights, with- 
dut intrenching upon thoſe of any other individual n 
the nation, this parental ſolicitude which pervades our 
whole legal conſtitution, is the genuine offspring of that 
ſpirit of equal liberty which is the ſingular felicity of 
Engliſhmen. Ar the ſame time it muſt be owned to 
have given an handle, in ſome degree, to thoſe com- 
plaſnits, of delay in the practice of the law, which are 
not wholly without foundation, hut are greatly exagge- 
rated beyond the truth, There may be, it is true, in 
this, as in all other departments of knowlege, a few 
unworthy profeſſors: who ſtudy the ſcience of chicane 
and ſophiſtry rather than of truth and juſtice ; and 
. who, to gratiſy the ſpleen, the diſhoneſty, and wilful- 
neſs of Fete chents, may [endeavour to ſoreen the guil- 
ty, by an unwarrantable uſe of thoſe means which were 
intended to protecł the innocent. But the frequent dif- 
-appointments and the conſtant diſcountenance, that th 
meet with in the courts of juſtice, have confined theſe 


men (to the honour of this age be it ſpoken) both in 


number and reputation to indeed a very deſpicable 
compaſs. = 0 SL 
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Yet ſome delays there certainly are, and muſt. una- 
voidably be, in the conduct of a ſuit, however deſirous 
the parties and their agents may. be to come to a ſpeedy 
determination. "Theſe ariſe from the ſame original 

cauſes as were mentioned in bern a former com- 
plaint 4 ; from liberty, property, civility, commerce, 
and an extent of populous territory: which whenever 


wee are willing to exchange far tyranny, poverty, bar- 


bariſm, idleneſs, and a barren deſert, we may then en- 
joy the ſame diſpatch of cauſes that is ſo highly extolled 
in ſome foreign countries, But common ſenſe and a 
little experience will convince us, that more time and 
eireumſpection are requiſite in cauſes, where the ſuitors 
bave valuable and permanent rights to loſe, than where 
their property is trivial and precarious, and what the 
law gives them ro-day, may be ſeiſed by their prince 
to-morrow, In Turkey, ſays Montefquieu *, where 
little regard is ſhewn to the lives or fortunes of the ſub- 
ject, all cauſes are quickly decided; the baſha, on a 
fummary hearing, orders which' party he pleaſes to be 
baſtinadoed, and then ſends them about their buſineſs. 
But in free ſtates the trouble, expenſe, and delays of 
judicial ſproceedings are the price that every ſubjeQ 
pays for his liberty: and in all governments, he adds, 
the formalities of law increaſe, in proportion to the va- 
Jue which is ſet on the honour, the fortune, the liberty, 
and life of che be. fas 5 ts os ene 
From theſe principles it might reaſonably follow, 
that the Engliſh eourts ſhould be more ſubject to delays 
than thoſe of other nations; as they ſet a greater value 
on life, on liberty and on property. But it is our pecu- 
liar felicity to enjoy the advantage, and yet to be ex- 
einpted from a proportionable ſhare of the burthen. 
For the courſe of the civil law, to which moſt other na- 
tions conform their practice, is much more tedious than 
ours; for proof of which I need only appeal to the 
ſuitors of thoſe courts in England, where the prac- 
tice of the Roman law is allowed in its full extent. 
And 2 in France, not only our Forteſcue * 
accuſes (on his own knowlege) their courts of moſt 


unexampled delays in adminiſtering juſtice ; .but 
q See pag. 327. by de Laud. LL. Co $3s 
Sp. L. b. C, ch. 2. 
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even a writer of their own * has not ſcrupled to teſ- 
tify, that there were in his time more cauſes. there 
depending than in all Europe beſides, and ſome of them 
an hundred years old. But (not to enlarge upon the 
prodigious improvements which have been made in the 
celerity of juſtice by the diſuſe of real actions, by the 
ſtatutes of amendment and jeofails , and by other 
more modern regulations, which it now might be inde- 
licate to remember, but which poſterity will never for- 
get) the time and attendance afforded by the judges in 

our Engliſh courts are alſo greater than thoſe of many 
other countries. In the Roman calendar there were 
in the whole year but twenty-eight judicial or triver- 
bialꝰ days allowed to the praetor for deciding cauſes® : 
whereas, with us, one fourth of the year is term time, 
in which, three courts conſtantly fit for the diſpatch of 
matters of law ; beſides the very cloſe attendance of 
the court of chancery for determining ſuits in equity, 
and the numerous courts of aſſiſe and ni prius that fit 
in vacation for the trial of matters of fact. Indeed 
there is no other country in the known world, that hai 

_ an inſtitution ſo commodious and fo 0 . to the diſ- 

| .pateh of cauſes, as our trials by jury in thoſe” courts 

for the deciſion of facts: in no other nation under he- 


into almoſt every part of the rs *. to decide upon 
the {pot by the voice of the people themſelves the diſ- 
putes of the remoteſt provinces © © 

And here this part of our commentaries, which re- 

gularly treats only of redreſs at the common lab, 

would naturally draw to a concluſion, But, as the pro- 

ceedings in the eourts of equity are very different from 

thoſe at common law, and as thoſe courts are of a very 
general and extenſive jurĩiſdiction, it is in ſome meaſure 
a branch of the taſk I have underta ken, to give the 
ſtodent ſome general idea of the forms of practiee 

adopted by thoſe courts. Theſe will therefore be the 

ſubject of the enſuing chapter. 

1 Bodin, de Repub). I. 6. c. 6. verbs, do, dice, addice. ' ( Catv. 
VVV 

* Otherwiſe called dies fafti, » Spelman ef the terms, 5. 

in quibus licebat practori fari tria 4. . 2 | 


ven does juſtice make her-progreſs twice in each year 
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Td EFORE we enter on the propoſed ſubjeRt of the 
- enſuing chapter, vix, the nature and method of 
proceedings in hie courts of equity, it will be proper 
to recollect 54 obſervations, which were made in the 
beginning of this book ® on the principal tribunals of 
that kind, acknowleged by the conſtitution of England; 
and to premiſe a ow remarks upon thoſe particular 
_cauſes; wherein, any of them claims and exerciſes a 
Iople juriſdiction, diſtinct from. and excluſive of the 
other. iin e e 179 
I haye already“ attempted, to trace (though very 
. conciſely) the hiſtory, riſe, and progreſs, of the extra 
ordinary court, or court of equity, in chancery, The 
ſame juriſdiction is exerciſed; and the ſame ſyſtem of 
_ redreſs purſued, in the equity court of the exchequer: 
with a dikinQion however as to ſome few matters, pe- 
culiar to each tribunal, and in which the other cannot 
interfere, And, firſt, of thoſe peculiar to the chancery. 
I. Upon the abolition of the court of wards, the care 
which the crown was bound to take as guardian of its in- 


ſant tenants, was totally extinguiſhed ineveryfeodal view; 


„ 


0 Pag · 45. 50. 78. b Pag. 50, &c. 
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but reſulted to the king in his court of chancery, together 
with the general protection of all other infants in the - 


kingdom. When therefore a fatherleſs child has no 


other guardian, the court of chancery hath a right to 


appoint one : and, from all proceediags relative thereto, 
an appeal lies to: the houſe, of lords. The court of 
_ exchequer can only appoint a guardian ed litem, to 


manage the defence ot the infunt if a ſuit be commen- 


ced againſt him; a power which is incident to the juriſ- 


diction of every court of juſtice : but When the intereſt 


of a miner comes before the court judictally, in the 
progreſs of a cauſe, or upon a bill for that purpoſe 
filed, either tribunal indiſeriminately will take care of 
the property of the infant. . 25 
2. As, 10 idivts and linaties: the king himſelf. uſed 


formerly to commit rhe 1cuſtody of them to proper 


-conmittees, in every particular caſe. ; but now, to avoid 
ſolicitations and the very ſhadow of undue partiality, 


a warrant is iſſued by the king * under his royal ſign 


manual to the chancellor or keeper of his ſeal, to per- 
form this office for him: and, if he acts improperly in 
granting ſuch cuſtodies, the cumpla int muſt be made io 
the king himſelf in council f. But the previous pro- 
ceedings an the common, to inquire whether or no 
the party be an idiot or a lunatic, are on the lau- ſide 
of the court of chancery, and can only be redreſſed (if 
erroneaus) by writ of error in the regular courſe of 
Jaw; | in e 5 
3. The king, as parens/patriae, has the general ſuper- 
imendence of all c/Anrities ;- Which he excroites by the 


| keeper of his conſcience, che. chancelior; And there- 


fore, whenever it is neceſſary, the attorney-general, at 
the relation af ſome informant,” (who is uſually called 
the relatoy.): files e eſſic io an informarion in the court of 
chancery to have the charity properly eſtabliſhed. By 
ſtatute alfo 43 Eliz. e. 4. authority is given tò the lord 
chanceflor or lord keeper, and to the chancellor of the 
duchy of Lancaſter, reſpeQively, to grant commil- 


mn * See book I- th: 8, - 
* Cro, Jac.. 641, a Lev. 3 P. Wn; 108. See Rep. 
163. FT. Jones. 90. DT Br. 267. 5 
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ſions under their feveral ſeals, to inquire into any abuſes 
of charitable donations, 'and rectify the fame by 
decree ; which may be reviewed in the reſpective 
courts of the ſeveral chancellors, upon exceptions taken 
thereto. But, though this is done in the petty bag office 
of the court of chancery, becaufe the commillion is 
there returned, jt is not a proceeding at common law, 
but treated as an original cauſe in the court of equity, 
The evidence below 1s not taken down in writing, and 
the reſpondent in his anſwer to the exceptions may allege 
what new matter he pleaſes ; upon which they go to 
proof, and examine witneſſes in writing upon all the 
matters in iſſue ; and the court may decree the ref 
dent to pay all the coſts, though no ſuch authority is 
given by the ſtatutes. And, as it is thus conſidered as an 
original cauſe throughout, an appeal lies of courſe from 
the chancellor decree to the houſe of-peers t, notwith- 
ſtanding any loeſe opinion to the contrary Þ. A 
4. By the ſeveral ſtatutes relating to bankrupts, a 
ſummary. juriſdiction is given to the chancellor, in many 
matters conſequential or previous to the commiſſions 
thereby directed to be iſſued ;/ from which the ſtatutes 
, . om a noms [2h 
On the other hand, the juriſdiction of a; court of 
chancery doth not extend to ſome cauſes, wherein relief 
may be had in the exchequer. No information can be 
brought, in chancery, for ſuch. miſtaken charities, as are 
given to the king by the ſtatutes for ſuppreſſing ſuperſti- 
tious uſes. Nor can chancery give any relief againſt the 
king, or direct any act to be done by him, or make 
any decree diſpoſing of or affecting his property; 
not even in "caſes where he is a royal truſtee?, 
Such cauſes muſt be determined in the court of ex- 
chequer, as a court of revenue; which alone has power 


t Duke's char, uſes. 62. 128. Company. Canc, a4 OR. 1740. 

 Corporat.on of Burford, v. Reeve v. Attorney- general. 

Lenthall. Canc. 9 May, 1743. Canc. 27 Nev. 1741. Lightboun 
b 2 Vern. 118. v. Attorney- general. Carc. 
Hug ins v. Yorkbuildings 2 May, 1743, 
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over the king's treaſure, and the officers employed in 
its management: unleſs where it properly belongs to 


the duchy of Lancaſter, which hath alſo a ſimilar ju- 


riſdiction as a court of revenue; and, like the other, 
conſiſis of both a court of la w and a court of equity. 


In all other matters, what is ſaid of the court of 


© uity in chancery will be equally applicable to the 


other courts of equity. Whatever difference there may 


be in the forms of practice, it ariſes from the different 
conſtitution of their officers :- or, if they differ in any 
thing more eſſential, one of them muſt certainly be 
wrong; for truth and juſtice are always uniform, and 
ought equally to be adopted by them all. 
| Fei us next take a brief, but comprehenſive, view 
of rhe general nature of equity, as now underſtood and 
practiſed in our ſeveral courts of judieature. I-haye 
formerly touched upon it ®, but imperfectly; it de- 


ſerves a more complete explication. Vet as nothing is 


hitherto extant,” that ean give a ſtranger a tolerable i 
of the courts of equity ſubſiſting in England, as diſtin- 
guiſlied from the courts of law, the compiler of theſe 
obſervations cannot but attempt it with diffidence: 
thoſe who know them beſt, are too much empleyed to 
find time to write; and thoſe, who have attended but 
little in thoſe courts, muſt be often. at a loſs for na- 
terials, . OOO} fy. 
- Equity then, in its true and genuine meaning, is 
the ſoul and ſpirit of all law: poferive law is conſtrued, 
and rational law is made, by it, In this, equity is ſy- 
nonymous to juſtice; in that, to the true ſenſe and 


found interpretation of the rule. But the very terms of 


a court of equity, and a court of la, as contraſted 


each other, are apt to confound and miſſead us: as if 5 
the one judged without equity, and the other was not 


bound by any law. Whereas every definition or illuſ- 
tration to be met with, which now draws a line between 


the. two juriſdictions, by ſetting law and equity in 


5 x vol. I. introd. 5.2 & 3. ad calc, 
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oppoſition to each ocker, will be, found either totally 
erroneous, or erroneous to a certain degree. 
1. Tu vs in the firſt place it is ſaid l, chat it is the 
buſineſs of a court of equity in England to abate the-ri- 
gour of rhe common law. But no ſuch power is con» - 
rended for. Hard was the caſe of bond creditors, 
whoſe debtor deviſed away Ris real eſtate; rigorous 
and unjeſt the rule, which put the deviſee. in a better 
condition than ehe heir n; yet a court of equity had no 
to inrerpoſe, Hard is the common law ftill ſub- 
Gifting, (tht land devifed, or deſcending to the heir, 
hall not be liable ro ſimple contract debts of the anceſ- 
tor or deviſor, ®, although the money was laid out in 
Purchaſing the very land-; and that the father all ne- 
ver immediately facceed as heir to the real eſtate of the 
ſon ef bat Veourtof equity an give no relief; though 
ia beth = _ of the 5 
—— from Tesdal principles, has ago entire 
deaſed. Abe r way be obſerved 1 01 
Jauds to a remote relation of the whole blood, or even 
the eſchent to the lord, in preference to the owner P ; 
and of the total ſtop to all juſtiee, by enuſing the par I 
to denivy a, whenever an infant is ſued as heir or is par- 
ty to a real aQion: In all ſuch eaſes of poſitive 4 
the courts of equity, as well as the courts'of law, muſt 
ſay with Ulpian *, hoc quidem per quam durum eſt, ſeil 
yes ny rey ee N i 5 r WW 
2. It is faid , that a court of equity determines 
according to the ſpirit of the rule, aud not acrord- 
ing to the ſtrictneſs of the letter. But ſo alſo does 
à court of law. Both, for inſta noe, are equally bound, 
and equally profeſs, to interpret ſtatutes according to 
übe true intent of the legiſſature. In general py Hou 
all caſes 'cannot be forefeen; or, if foreſeen, eunnot 
be erpreſſed: ſome will ariſe that will fall within the 


1 Lord Kayms. prince. of Bid. ch. 14. pag. 208. 
equit. 44. . : | 
„ See vol, H. oh. 24. ipag. ' des pag. 300 
ONES a 
* lid. ch, 15. pag. 243, * Lord Kayms, princ. of 
244, ch. 23. Page 337» equit. 177. | 555 
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meaning, /though not wichia' dhe words, of the 
flator ;; and athers, which -e the eg 
| be-contrary to his meanin not. expreſs 
— — - Theſe caſes, thus * ene letter, are ly 
often ſaid to be within the equity, of an aft of pattie. 
ment: and ſo e ee 
-of rhieequity. .' equity ve mean but the 
found 1 jon of the law; though the wards of 
che late itſelf. ay be too general, oo ſpecual, or 
otherwile ĩnaccuratè or defttive. Theſe then are the 
caſes which, as Grotius* fays, lex nm .exatle definit, 
fed arbitrio den viri, permits 3 in order to find out the 
true ſenſe and meaning of the lawgiver, trom every 
other topic of conſtruction. But there is not a 2 
rule of interpreting Jaws, whether equitably ur ſtrietiy, 
chat is re by the judges in the courts both 
ff law and equity: the canſtruQtion-mnlt in both be the 
fame : or, it they differ, it is only as one. oburt of: law 
may alſo happen do diſſer from another. Tuch enden- 
vours to fix and adopt nhe aue ſenſe of the aw ingqueſ- 
tion; wenher an enlarge, nnn nnen ſenſe 
in a fingle rule. bg? bn 
3. Again, it has been aid e, that fad): ride, 
x und 9 2 Kea — a court 
| eq ut every xl 18 4 vognira- 
ble, Ln adverted ta, in a cuutt of lay: and 
ä ů ů there ; mn fraud in ob- 
' taining =-Ueviſe of lands, which #-2}ways ſent out of 
the equity courts to be there determined. Many-acci= 
ſupplied in a courtiof law , lofs 'of 
. devds, miſtakes in receipts or accounts, w _—_— 
deaths which make it impoſſible to — 1 
literally, and a multitude of other vonringenctes : 1 
and many cannot be relieved” even in a court of 9 
equity; as, ff by accident a recovery is ill ſuffered, nl 
a 2 ill executed, a contingent remainder .do- Mi 
| ed, or a power of Jealing omitted iu a family | 
— ment. A technital ru, indeed, ereated by = 
the limitation of a A 'uſe, was forced into the | 


* j : z 


; nen 1 Roll, Abr. DN 1 Kod, » 
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the courts of equity, in the manner formerly mention- 
ed *: and this X of truſts, extended bo inference 


and conſtruction, have ever ſince remained as a kind of 
peculium in thoſe courts. | But there are other truſts, 
which are cognizable in a:court of law. : as depaſits, and 
all manner of bailments ; and eſpecially that implied 
contract, * highly beneficial and uſeful, of having un- 
dertaken to account for money received 10 another's uſe , 
which. is the ground of an action on the caſe een 25 
| univerſally remedial as a bill in equi. 

4. Once more ; it has been ſaid that. ef 
equity is not bound by rules or precedents, but acts 
from the opinion of — judge?, founded on the circum- 
ances of every particular cafe. ., Whereas the ſyſtem 
of our courts of equity 
governed by eſtabliſhed rules, and bound down by pre- 
.cedents, from which they do not "depart, although. the 
reaſon of ſome. of them may perhaps be liable to objec- 
tion. Thus the refuſing a wife her dower in a truſt- 
eſtate *, yet allowing the huſband bis his eurteſy: the hold- 
ing che penalty of a bond to be merely a: ſecurity for 
the debt and intereſt, yet conſidering it ſometimes as the 
nai ſo 7 2 ſhall not exceed that 
penalty *: the di iſhing between: a mortgage at 
Foe pen cent, with —— adaſting to four, | the 
intereſt be regularly paid, and a mortgage 7 _ per 
cent, with a clauſe of enlargement to fue, if the pay- 
ment of the intereſt Be deferred; ſo that the former 
ſhall be deemed a conſcientious, the latter an unright- 
eous bargain *; all theſe, and other caſes that might be 


is a laboured connected ſyſtem, 1 


inſtanced, are plainly rules of poſu ive law .; ſupported 


Book II. ch. 20, $444 
* See pag. 163. 
Y This is ated by. Mr: sel- 


den (Table- talk, tit, equity) 


with more pleaſantry than 
truth. © Fort /aw; we have 
« a meaſure, and know what 
4 totruſt to: equity is accord. 


« ing to the conſcience of him 'S 
« that is chancellor; and, as 


«« that is larger or narrower, 
* ſo is equity. 


« as if they ſhould make the 
„ ftandard for the m-:aſure a 


*Tjs all one 


& i chancellor's foot, - What an 
«- uncertain ; meaſure would 
« this be! One chancellor. has 
4 A. long foot, another a ſhort 
& foot, a third an indifferent 
« foot, R is the ſame thing 
„with the chancellor's con- 
« ſcience,” 

* 8 Wee, 640. See vol. 

pag. 337 

Salk. 154. 
enz Vert. 289, 316, 3 Atk. 
520. 
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only by the reverence that is ſhewn, and generally very 
— Ahewn, to a ſeries of former determinations ; 
that the rule of may be uniform and ſteady. 
Nay; ſometimes a precedent is ſo ſtriQtly followed, that 
«particular judgment, founded upon ſpecial circumſtan- 


ces d, gives riſe to a general rule. +, + 
- ly ſhort, if a court of equity in England did really 
act, as many ingenious writers have ſuppoſed it (from 
theory] to do, it would riſe above all law, either com- 
mon or ſtatute, and be a moſt arbitrary legiſlator in every 
particular caſe. No wonder they are ſo often miſtaken. 
Grotius, or Puffendorf, or any other of the maſ- 
ters of juriſprudence, would have been as little able to 
diſcover, by their own light, the ſyſtem of a court of 
equity in England, as the ſyſtem of a court of law : 
1 as the notions before - mentioned, of the cha- 
raQer, power, aud practice of a court of equity, were 
formerly adopted and propagated (though not with ap- 
probation of the thing) by our principal antiquaries and 
lawyers; Spelman 4, Coke e, bard f, and Selden 8, 
and even the great Bacon > himſelf. But this was in the 
infancy of our courts of equity, before their juriſdictĩon 
was ſeitled; and when the chancellors themſelves, partly 
from their-ignorance of law, (being frequently brſhops 
or ſtateſmen) partly from ambition and luſt of power 
| (encouraged by the arbitrary principles of the age they 
lived in) but prineipally from the narrow and unjuſt de- 
cifions of the courts of law, had arrogated to themſelves 
ſuch unlimited authority, as hath totally been diſelaimed 
by their ſucceſſors for now above a century paſt, The 
decrees of a eourt of equity. were then rather in the 
nature of awards, formed on the ſudden pro re nata, 
with more probity of intention than knowledge of the 


© See the caſe of Foſter and 
Munt, 1 Vern, 473, With re- 
gard to the undiſpoſed refiduum 
of onal eftates, . 
Quae in ſummis tribunalibus 
multie legum canone decernunt jus 
_ dices, ſolus ¶ fires erit) co» 


bibet cancellarius ex arbitrio; nec 


aliter dearetis tenetur ſuas curiat 


vel ſui igſius, guin, elucente neva 
ratione, recognoſcat quae voluerit, 
mutet et deleat frag fone videbi- 
tur prudentiae. (Cg. 108.) 
Ses page 54, 5 , 
* Archeion. 71, 72, 73. 
b obi 5 re 3 | 
* De Augm, Scient. 1.8, c. 3. 
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ſubje@, founded en no ſertled principles, ' as being ne- 
ver defined, aud thereſbre never uſed, ſor precedents, 
= the ſyſtems of jariſprudence, in 3 boch 
of la and equity, are now equally artificial ms. 
law ; but varied by digerent - uſages in the forms. and 
mode of their '\proecedings ; the one being originally 
derived (though much reformed and improved) from 
the feodal cuſtoms, as they prevailed in different ages in 
the Saxon and Norman judicatures ; the ather (but with 
equal improvements) from the imperial and pontifical 
formularies, introduced by their clerical chanceliors. 


tube ſuggeſtion indeed of every bill, to give juriſ- 


diction to tire courts of equity (eopied from thoſe early 
times) is that the edmplainant hath no remedy at the 
common law. But he who ſhould from thence conclude, 
txt no caſe is judged of in equity where there might 
have been relief at law, and at the ſame time cafts his 
eye on the extent and variety of the eaſes in our equity- 
reports, muſt thin the law a dead letter indeed. The 
rules of property, rules of evidence, and rules of inter- 
pretation in both evurts are, er ſhould be, exactiy the 


ame: both onght to adept the beſt, or muſt ceaſe to be 


cOurts of juſtiee. Formorty ſome canſes, which now 


no longer exiſt, migbt veeaſion” n different vule to be 


followed in one court, from what was afterwards 
adopted in tire other, as founded in the nature and 
reaſon of the thing: but, the inſtant choſe cauſes ceaſed, 


tue meaſute of ſabſtantiz] juſtice ouꝑht to have been the 
ſame in both. Thus the penalty of a bond, originally 


contri ved to evade the abſurdity of thoſe monkiſh con- 


was therefore very 'pardonably 
debt in the courts of law, when the debtor neglected to 


ſidered as- the real 


perform his a___ for the return of the Joan with 
intereſt-: for the judges could not, as the law then flood, 


give j ent that the intereſt mould be ſpecifically 


paid. But when faſterwards the -taking of inteveſt be - 


came legal; as the neceſſaly eompanion of eommeroe 4, 
nay after the ſtatute of 3) Hen. VIII. c. 9. had declared 


i See vol. I, pag. 456. 
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the debt or loan itſelf to be * the juſt and true intent” 
for which the obligation was given, their — 
- ſucceſſors ſtill adhered wilfu ly and: technically to 
letter of the antient preredents, and refuſed — — 
the payment of principal, intareſt, and'cofts,” as a full 
ſatisfaction of the bond. At the ſame time more liberal 
men, who fate in the courts of 'equiry, eunſtrued darn 
inſtrument, according to it? juft and true intent,“ as 
merely a ſecurity for the loan: in which light ir ls 
certainly underſtood by the parties, at leaſt after theſe 
determinations ; and therefore'this conftruQtion ſhould 
have been univerſally received. | So in mortgages, being 
only a landed as the other is à perſonul ſecurity for the 
money lent, the payment of principal, intereſt, and coſts 
ouglit at any time, before judgment executed, to have 
ſaved che forfeiture in a court of law, as well as in a 
court of equity. And the inconvenience as well as 
injuftice, of putting different conſtructions in different 
courts upon one the fame tranſaction, obliged the 
parliament at length to interfere, and to direct by the 
ſtatures 4 & 5 Ann c. 16. and 7 Geo. II. c. zo. chat, in 
the caſes of bonds and mortgag es whet bad Jon been 
the practice of the courts of equity ſhould” alſo for. the 
future he univerſally followed in the courts. of ws 
wherein it had before theſe ſtarmes in ſome degree 
obtained a footing 1, . 
Again; neither a evurrel ehe bt 4b dan form | 
men's wills or agreements, or (in other words) | 
wills or agreements for them. Both are tb u nya 
them truly, and therefore both of them uniformly. 
court not to extend, nor the other abridge, a, Tor 
proviſion teliderately ſettled by the parties, contrary. 
its juſt intent. A court of equity, no wore chan a 
court of law, tan relieve againſt a penalty in the nature 
of ſtated damages z as a rent of 5/. an acre for 
ploughing up antiont meadow * ; nor againſt a lapſe of 
time, when the time is material to the contract; as in 
covenants ſor -renewal of leaſes. Roth courta will equi- 
 kably eonſtrue, but neither pretends to control or change, 
a lawful ſtipulation or agreement, | 


i 2 Keb. 553. 555. Salk, 597. 6. Mod. * 2 Ark, 239 
11, eil, | | 
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The rules of deciſion are in both courts equally 
appoſite to the ſubjects of which they take cognizance. 
When the ſubjeQ-matter is ſuch as requires to be deter- 
mined ſecundum geguum et. bonum,. as generally upon 
actions on the caſe, the judgments of the,courts of law 
are guided by the moſt liberal equity. In matters of 
poſitive right, both courts muſt ſubuut to and ſollo ,; 
thoſe antient and invariable maxims ** guae relicta fun 
« ef tradita l.“ Both follow the law of nations, and 
collect it from hiſtory and the moſt approved authors of 
all countries, where the queſtion is the object of that 
law: as in caſe: of the privilege of embaſſadors.”, 
hoſtages, or ranſom-bills n. In mercantile tranſactions 
they follow the marine law, and argue from: the uſages 
and authorities received in all : maritime countries. 
Where they exerciſe a concurrent juriſdiction, they 
both follow the law of the proper forum”? +. in matters 
originally of eccleſiaſtical cognizance, they both equally 
adopt the canon or imperial law, according to the nature 
of the ſubjeR ; and, if a queſtion came before either, 
which was properly the object of a former municipal 
law, they would both receive information what is the 
rule of the country r; and would both decide accord- 


„enn 101 2 r tte tq 
; Such then being the parity of law and rea ſon which 
governs both ſpecies of courts, wherein (it may be 
_ aſked) does their eſſential difference conſiſt ? It prin- 
cipally, conſiſts in the different modes of adminiſtering 
juſtice in each; in the oj proof, the mode of trial, 
and the mode of relief. Upon theſe, and upon two 
other accidental grounds of juriſdiction, which were 
formerly driven into thoſe courts by narrow deciſions 
of the courts of law, wiz. the true conſtruQion-.of 
ſecurities for money lent, and the form and effect 
De jure naturae cegitare 5 Geo. III. B. R. K 
per nos atque dicere debemus ; de See vol. I. pag. 75, Vol. 
jure populi Romani, quare re- II. pag. 459. 46r. 467. 
licta ſunt et trauita. (Cic. e t See vol. II. pag. 313. 
Leg. J. 3. ad. calc.) x 1 bid. 504. | 


m See vol, I. pag. 253. t Ibid, 463. 
® Ricord v. Bettenham. Tr. FR io 


of a truſt or ſecond uſe ; · upon theſe main pillars 
hath been gradually erected that ſtructure of juriſpru- 
dence, which prevails in our courts of equity, and is in- 
vwardly bottomed upon the fame fubſtantial foundations 


as the legal ſyſtem which hath hitherto been delineated 


in theſecommentaries; however different they may ap- 
pear in their outward form, from the different taſte of 
_ theindrokirets: | . men enen 
1. And, firſt, as to the mode of proof When facts, 
or their leading eircumſtances, reſt only in the know- 
lege of the party, a courr of equity applies itſelf to his 
conſcience, — him upon oath with regard to 
the truth of the tranſaQion ; and, that being once diſ- 
covered, the judgment is the ſame in equity as it would 
have been at law. But, for want of this diſcovery st 
la, che cburts of equity have acquired a concurrent ju- 
riſdiction with every other court in all matters of ac- 
count. As incident to accounts, they take a concurrent 
cognĩzance of the adminiftratian of perſonal aſſets t, con- 
ſequently of debts, legacies, the diſtribution of the reſfi- 
due, and the conduct of executors and adminiſtrators . 
As incident to accounts, they alſo take the concurrent 
juriſdiQion of tithes, and all queſtions relating thereto”; 
of all dealings in partnerſhip *, and many other mer- 
cantile tranfaQtions; and ſo of bailifts, receivers, fac- 
tors and agents v. It would be endleſs to point out all 
the ſeveral ayenves in human affairs, and in this com- 
mereial age, which lead to or end in accouns. 
From the ſame fruitful ſource, the compulſive diſco- 
very upon oath, the courts of equity, have acquired a 
juriſdiction over almoſt all matters of fraud'®; all mat- 
ters in the private knowlege of the party, which, though 
concealed, are binding in conſcience; and all judg- 
ments at law, . — through ſuch fraud or conceal- 
ment. And this, not by impeaching or reverſing the 


SE. 1 Chan, cat. * 1 4M Vern..27 7. - 
2 P. Wms. 145. Y Ibid, 638. 


* z Chan, Caf. 153.  * 2 Chan. Gaſ, 46. 
Eau. caf, abr. 367, 
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judgment itſelf, but by prohibiting the plaintiff from 
taking any advantage of a judgment, obtained by ſup. 
preſſing the truth; and which, had the ſame facts ap- 
peaured · on tlie trial, as now ire diſcovered, he would 
never have obtained at alis“7kdꝑtkt.. 
2. As te the mode of trial. This is by interregato- 
ries adminiſtered tu the witneſſes,” upon which their de- 
itions are taken in writing, wherever they happen 
16 reſide, If therefore the cauſe arifes in a foreign coun- 
try, and the witneſſes reſide upon the ſpot; if, in eauſ- 
es ariſing in England, che witneſſes are abroad, or 
ſhortly to leave the * * vor if witneſſes refiding at 
home are aged or infirm; any of theſe caſes fays a 
ground for @ eourt of equity to grant a commiſſion to ex- 
amine them, and (in confequence) to exertiſe rhe ſame 
juriſdiction, which might have been exerciſed at law, 
if the wityeſſes oould probably attend, 
3 . With reſpe@ to the mode of relief. The want of 
2 more ſpecific remedy, than can be ohtained' in the 
courts of law, gives a concurrent juriſdiQtion to ui eourt 
of equity in a grent variety of caſes. To inſtance in ex- 
:eemtory agreements.  ''A court of equity will compel 
them to be catried into ſtrit execution, unlefs where 
it is improper or impoſſible; inſtead of giving dama 
for their non-performanee. And henee aà fiction is eſta 
'blithed, that what ought to be done ſhalt be confidered 
as being actually done®, and ſhall relate back to thbe 
time when it ought to ha ve been done originally: and 
-this fiction is ſo cloſely purſued through all its conſe- 
quences. that it neceffarily branches out — rules 
_ of jutifprudenee, which form a certain regular ſyſtem 
o, of waſte, and other fimilar injuries, à court of equi- 
takes a concurrent cogniaance, in order te prevent 
them by in junction 4. Over queſtiom that may be tried 
nt law, in a great multiplicity of actions, a court of 
3 P. Wms. 249. Vearbeok, 3 P. Wa. erg. 


22 Edw, IV, 37. pl. 1 4 1 Ch. Rep. 14. 2 Chan. 
du. caſ. abr, 16. Caf, z 5 
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equity aſſumeès a juriſi icin, to ä and 
vexation; of endleſs litigarions and ſuits v. In varieus 
kinds of frauds ic aſſumes a conourrentſ jurĩſdiction mot -- 
only for the ſake of a diſcovery,” but of a more extenſive 
and ſpeciſie relief: as by nene fraudulent deedes, : 
decreting re · con my or je Ing 4 g 2 e 
conveyance, merely to as a ſecurityt, And thus, 
laſtly, far the ſake of more benefeiaf and eomplete 
relief deergeing a ſale uf lands l n; court of entity holds 
plea. pf all debta, — ane that Ray! | 
affect it or :ũſſue thereour. ; 
4: The true-conſtruQtion of ſecurities for money lene 
is another ſountain of juriſdiction in courts of: equity, 
When they held the penalty of a bond ro be che 2 
and that. in ſubſtance it us only as 4 pledge to ſccure 
repayment of che ſum ona. fie ad vuneed, N r pro | 
compenfarionifor'the uſe, they. laic ehe pow rp of jt 
regular ſeries of determinations,” which have ſettleti che 
doætrine of perſonal pledges or ſecurities; and are equal 
ly applicable to mortgages of real ptoperty. The mort- 
gagor continues awner of the land the mort of che 
money lent upan it: but this ownerſhip is mutua ſly trans- 
ferred, and the mortgagor is barred from redemption, 
if, when called upon by the. mortgagee, he does Hot 
redeem within a time limited by the court z-or he may 
when out of poſſeſſion be barred by length of - times by 
analogy to the: ſtatute of limitations, 
F . The form f a truſt, or ſecond uſe, gives the 
courts of equity an excluſive. juriſdiction as to the ſubject 
matter of all. ſettlements and deviſes in that form, and 
of all the long terms created in the preſent complicated 
mode of conveyancing, This is a very ample ſource of 
juriſdiction: but the truſt is governed by very nearly 
che ſame rules, as would govern the eſtate in à court uf 
wa, if no truſtee was interpoſed ; and, by a ME 


2 Vera. 308. prec. Chan, * 2 Vern. 237. a 
261. 1 P. Wms. 672. Stra. i 2 Vern, 84. „ 
| 40, g 1 Equ. cal. abr, 337. | 
 - . *z P. Wan. 166. TE Wms. 5. 645 $68, 66g. 

* 1 Vern. 32.1P.Wms,239. - 


440. ETA Boor III. 


% 


poſitive ſyſtem! eſtabliſhed in the courts of equity, the 


doctrine of truſts is. now.reduced to as great a certainty ; 


as that of legal eſtates. in the courts.of the common law. | 


* 


channel. 


"Theſe are the principal (for I omit the minuter) 
grounds of the juriſdiction at preſent: exerciſed in our 
courts of equity: which differ, we ſee, very: confidera- 
bly, fram the notions entertained by ſtrangers, and even 
by thoſe courts themſelves beſore they arrived to matu- 
rity; a appears from the principles laid doun, and the 
jea louſies entertained of their abuſe, by aur early juri- 


dical writers cited in a former ® page; and which have 


been implicitly received and handed down by ſubſe- 
quent compilers, without attending to thoſe gradual ac - 
ceſſions pu pens bps which in the courſe of a 
century this mighty river hath imperceptibly thifted its 

| 1 —.— — — — 
Elizabeth, lays it down n, that < equity ſhould not be 
« appealed unto, but only in rare and extraordinary 
« matters: and that a good chancellor will not arrogate 
„ authority in every complaint that ſhall be brought 
« before him, upon whatſoever 1 and there- 
«« by. both overthrow the authority of the courts of com- 
« mon law, and bring upon men ſuch a confuſion and 
« uncertainty, as hardly any man ſhould know how or 
« how long to hold his own aſſured to him.” And cer- 


tainly, if a court of equity were ſtill at ſea, and floated 


upon the occaſional opinion which the judge who hap- 
pened to preſide might entertain of conſeience in every 
particular caſe, the inconvenience, that would ariſe 
from this uncertainty, would be a worſe evil than any 
hardſhip that could follow from rules too ſtrict and in- 
flexible. Its powers · would have become too arbitrary 
to have been endured in a country like this , which 
boaſts of being governed in all reſpects by law and not 
by will. But ſince the time when Lambard wrote, a 
ſet of great and eminent lawyers v, who have ſueceſſively 
held the great ſeal, have by degrees erected the ſyſtem 
of relief adminiſtered by a court of equity into a regular 


© Sec pag. 43% © * 2 P. Wms. 655, 686, 
» Archeion, 71, 73. See pag. 54, 55, 56. 


ſcience, which-cannot be attained without ſtudy and ex- 
perienee, any more than the feience of law : but from 
which, when vnderſtood, it may be known what reme- 
dy a ſaitor ĩs entitled to expect, and by what mode of 
ſuit, as readily and with us mueh preciſion, in a court! 
of Sui as in a bourt of law. 1250 a. © (4621 5 nt 
were much to be wiſhed, - forthe ſake of certainty,” 
ace, and juſtice, tliat each court would a ſar a8 poſs" 
ſible follow. the other in-the beſt aud moſt eſſectua f rules 
for attaining thoſe deſirable ends. It is u maxim that 
cegquiey fallom b the law j and in former days the law bas 
not ſerupled to follow'eyen that equity, which was laid 
down by the clerical chaneellors. Every one, who' is 
oonyerſant in our antient 'books, . knows thir many -vuu- 
able improvements in the ſtare of our tenares 1 rome þ 
in-leaſcholds%.and: copybolds*); and che forms! of admi- 
niſtering juſtice®, have arĩſen from this fidgle'reulor;,' 
that the ſame thing was conſtantly effected by means of 
a ſulpæna in the chancery, And ſure there cannot be a 
greater ſoleciſm, than that in two ſovereign independent 
courts eſtabliſhed in the ſame country, exerdiſug con- 
current juriſdiQion, and over the fame fubject: matter, 
there ſhould exiſt in a ſingle inſtance two different rules 
ol property, claſhing with or contradiQing each ether. 
It would carry me beyond the bounds of my preſent 
purpoſe, to go farther into this matter. I have been 
tempted to go ſo far, becauſe ſtrangers are apt to be 
confounded. by nominal diſtinctions, and the looſe un- 
guarded expreſſions to be met with in the beſt of our 
writers; and thence to form erroneous ideas of the ſe- 
parate juriſdictions now exiſting in England, but which 
never were ſeparated in any other country in the uni- 


verſe. It hath alſo afforded me an opportunity to vin- 


dicate, on the one hand, the juſtice of our courts of 


' « Gilhert of ejectmeat. 2 10 Litt. © 


Bac, Abr. 160, 
r Bro. Abr. t. tenant per pic. | 


See pag. 2008 ꝛ 
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Jaw, from being that harſh. and illiberal rule, which ma- 
ny are tao ready to ſuppoſe it; and, on the other, the 


juſtice of our courts of equity, fram being the reſult of 


mere arbitrary opinion, or an exerciſe, of; dictatorial 
power, which rides qver the law; af the land, and car»: 
reQs, amends, and controlls, it hy the-Jaoſe and-flugu- 
ating dictates of the couiſcienctiof a ſingle. judge. It is 
now high time to proceed to the practice of our caurts; 
of equity, thus explained and thus underſtood. »:cit 
The firſt commencement of a ſuit in chancery is by 


preferridg 4: bill to the lord changellor in the ſtile o a 


petitions ff humbly pig ou to your lord 
I ſhip / your orator A. B. that, Oc Tbis in the natune 

of a geolarat ion at o mmon law, or a, libel and allega · 
tian in. abe ſpinitusl cours: ſetting forth, the exrown- 
ſtanens of the caſe at length, as, ſome fraud, truſt, or 
hardſhips! in tender conſideration whereof, (which is 


the uſual. language of the bill) and for that your or- 


4 tor is wholly without remedy at the common law, 
relief is therefore prayed at the chancel lors hands, and 
alſo. proceſs of ſulherna againſt the defendant, to compel 
him to anſwer upon oath to all the matter charged in the 
bill. And, if it be to quiet the poſſeſſion of lands, to 
ſtay waſte, or to ſtop proceedings at law, an, injunction 
is alſo prayed, in the nature of an interdidtun by the civil 
law, commanding the defendant to ceaſe. 


Tzis bill muſt call all neceſſary parties, however re- 


motely concerned in intereſt, before the court ; otherwiſe 
no decree can be made to bind them; and muſt be ſigned 
by counſel, as a certificate of its decency and propriety. 
For it muſt not contain matter either ſcandalous or im- 
pertinent: if it does, the defendant may refuſe to anſwer 
it, till ſueh ſcandal or impertinence is expunged, 
which is done upon an order to refer it to one of the oſ- 
ficers of the court, called a maſter in chancery ; of 
whom there are in number twelve, including the niafter 
of the rolls, all of wbom, ſo late as the reign of 
queen Elizabeth, were commonly doctors of the civil 


. 
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laws .. The maſter is to examine the propriety of the 
bilt: and, if he reports it ſcandalous or impertinent, 
ſuch matter maſt be ſtruck out, and the defendant ſhall 
have his coſts ; which ought of right to be paid by the 
_ counſel who ſigned the bill. 
| When the bill is filed in the office of the fix clerks, 
(who originally were all in orders ; and therefore, 
when the conftitution of the court began to alter, a law* 
was made od them to marry) when, I ſay, the 
bilt is ths filed, if an infjun@tion be prayed therein, it 
may be had ar various ſtages of the cauſe, according to 
the cireumnftances of the cafe. If the bill be to ſtay ex- 
ecution upon an oppreſſive judgment, and the defendant. 
does not par in his anſwer within the ſtated time allow- 
ed by the rules of the court, an injunction will iſſue of 
courſe : and, when the anſwer comes in, the injunction 
can only be continued upon a ſufficient ground appearing. 
from the anſwer itſelf. But if an injunction be wanted 
to flay waſte, or other injuries of an equally urgent na- 
ture, then upon the filing of the bill, and a proper caſe 
ſupported by affidavits, the court will grant an injunce 
tion immediately, to continue till the defendant has put 
in his-anfwer, and till the court ſhall make ſome farther 
order concerning it: and, when the anſwer comes in, 
whether it ſhall then be diſſolved or continued till the 
hearing of the cauſe, is determined by the court 5 
argument, drawn from conſidering the anſwer and af- - 
fidavit together, wr 7 5 
But, upon common bills, as ſoon as they aro filed, 
oat ſulpæna is taken out; which is a writ com- 
nanding the defendant to appear and anſwer to the bill, 
on pain of io. But this is not all; for, if the defen- 
dant, on ſervice of the ſubpoena, does not appear within 
the time limited by the rules of the court, and plead, 
demur, or anfwer to the bill, he is then ſaid to be in 
contempt ; and the reſpective proceſſes of contempt are in 
Tacceflive order awarded againſt him, The firſt of 


* Smith's commons. b. 2, "Mak 14 & r5 Hen. VIII. 
12. C. 8. 
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which is an at/uc/oment, which is a writ in the nature of 
a capias, directed to the ſheriff, and commanding him 


to attach, or take up, the defendant, and bring him 


into court. If the. ſheriff returns that the deſendant non 


eft inventus, then an ættachmert with proclamations iſ- 


ſues: which, beſides the ordinary form of attachment, 


direct the ſheriff that he cauſe public proclamations to 


be made throughout the county, to ſummen the de- 
fendant, upon his allegiance, perſonally to appear and 
anſwer, If this be alſo returned with a non e/t inventus, 


and he ſtill ſtands out in contempt, a commiſſion of re- 
bellion is awarded againſt him, for not obeying the 


: king's proclamations according to his allegiance. and 


ſour commiſſioners therein named, or any of them, are 


ordered to attach him whereſoever he may be found 


in Great Britain, as a rebel and contemner of the king's 
laws and government, by refuſing to attend his ſove- 
reign when thereunto required: ſince, as was, before 


obſerred u, matters of equity were. originally deter- 


mined by the king in perfon, aſſiſted by his council; 
though that buſmeſs is now devolved upon his chancel- 
lor. If upon this commiſſion of rebelſion a non eff in- 


wentus is returned, the court then ſends a e at 


arms in queſt of him; and, if he eludes the ſearch of 
the ſerjeant alſo, then a ſequeſtration iſſues to ſeiſe all 
his perſonal eſtate, and the profits of his real, and to 
detain them, ſubject to the order of the court. Se- 


queſtrations were firſt introduced by fir Nich6las Bacon, 


lord keeper in the reign of queen Elizabeth; before 
which the court found ſome difficulty in enforcing its 
proceſs and decrees”. After an order for a ſequeſtra- 
tion iſſued, the plaintiff*s bill is to be taken pro confeſs, 


and a decree to be made accordingly. So that the ſe- 


queſtration does not ſeem to be in the nature of proceſs 
to bring in the defendant, but only intended to enforce 
the performance of the decree, Thus much if the de- 
fendant abſconds. , 5 

If the defendant is taken upon any of this proceſs, he 
is to be committed to the fleet, or other priſon, till he puts 


in his appearance, or anſwer, or performs whatever elſe 


® pag. 50. Y 1 Vern. 427. 
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this proceſs is iſſued to enforce, and alſo clears his con- 
reinpts by paying the coſts which the plaintiff has incur- 
red thereby. For the ſame kind of proceſs (which was 
alſo the proceſs of the court of ſtar-chamber till its 
diſſolution v) is iflued out in all ſorts of contempt during 
the progreſs of the cauſe, if the parties in any point 
_ refuſe or negle& to obey the order of the court. 

. The proceſs againſt a body cdrporate is by diſtringat, 
to diſtrein them by their goods and chattels, rents and 
profits, till they ſhall obey the ſummons or directions of 
the court. And, if à peer is defendant, the lord 
chancellor ſends a letter miſſive to him to requeſt his 
appearance, together with a copy of the bill; and, if 
he neglect; to appeat, then he may be ſerved with a 


ſubpoena 5 and, if he continues ſtill in contempt, a 


{equeſtration iſſues out iminediately againſt his lands and 

oods, without any'of the meſne proceſs of attachments, 
22 which are directed only againſt the perſon, and 
therefore cannot affect a lord of parliament. The ſame 
proceſs iſſues againſt a member of the houſe of commons, 
except only that the lord chancellor ſends him no letter 
miliven | t: fete 3 RF Ft 5 

The ordinary proceſs beſore- mentioned cannot be 
ſued out, till afier ſervice of the ſubpoena, for then the 
contempt begins; otherwiſe he is not preſumed to have 
notice of the bill: and therefore, by abſconding to 
avoid the ſubpoena, a defendant might have eluded. 
juſtice, till the ſtatute 5 Geo, II. c. 25, which enaQs 
that, where the defendarit cannot be found to be ſerved 
with proceſs of ſubpoena, and abſconds (as is believed) 
to avoid being ſerved therewith, a day ſhall be appoimed 
kim to appear to the bill of the plaintiff ; which is to 
be inſerted in the London 'gazetre, read in the pariſh 
church where the defendant laſt lived, and fixed up at 
the royal excbange.z- and, if the defendant doth not 
appear upon that day, the bill ſhall be taken pro con- 

eſo. | | = | 
. if the defendant appears regularly, and takes 2 
copy of the bill, he is next to demur, plead, or an cer. 


 * 1% Rm. Ford. 195. 
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A demurrer in equity is nearly of the ſame nature 
as x demurrer in law ; being an appeal to the | 
ment of the court, whether the defendant ſhall be found 
to anſwer the plaintiff s bill: as, for want of ſufficient 
eue equity en contained; or _ > the 
intiff, upon his on ſhewing, appears to have no 
£7 ; or where the bill feeks a diſeovery of n thing 
which may cauſe a forfeiture of any kind, or may con- 
vict a man of any eriminal miſ-behaviour. For any of 
_ theſe cauſes a defendant may demur to the bill. And if, 
on demurrer, the defendant prevails, the plaintiff's bilt 
ſhall be diſmiſſed : if the demurrer be over ruled, the 
defendant is ordered to anſwer. 

A plea may be either to the juriſdidion ; fhewing 
that the court has no cognizance of the cauſe ; or to 
the porn; ſhewing ſome difability in the plaintiff, as 
by outlawry, excommunication, and the like : or it is 
in Bar; ſhewing ſome matter wherefore the plaintiff can 
demand no relief, as an act of parſiament, a fine, 2 
releaſe, or a former deeree. And the truth of this plea 
the defendant is bound to prove, if put upon. it by the 

laintiff. But as bills are often of a complicated nature, 
and contain various matter, a man may plead as to part, 
demur as to part, and anſwer to the reſidue. But no 
exceptions to formal minutiae in the pleadings will be 
here allowed ; for the parties are at liberty, on the 
diſcovery of any errors in form, to amend them *. 

An anſwer is the moſt uſual defence that is made to a 
plaintiff 's bill. Ir is given in upon oath, or the honour 
of a peer or peereſs ; but, where there are amicable 
_ defendants, their anſwer is ufually taken without oath 
by conſent of the plaintiff, This method of proceeding 
is taken from the ecclefiaftical courts, like the reſt of 
the practice in chancery : for there, in almoſt every 

cafe, the plaintiff may demand the ond of his adver- 


* Ex ceft court. de thaunterie, gue 16905, Of nem er rigors ju 
bome ne ſerra prejudice fon ris. (yu ſite der courts, n 
miſpledying ou pur 3 de 1534. fol. 296, 297. Bro. 
forme, mes ſolonque le weryte del Abr. v. juriſdiftion. 50.) 
grater, car il doit agarder ſelen- f | | 
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ſary in ſupply of proof. Formerly this was done in 
thoſe courts with conpurgators, in the manner of our 
waging of la /: but this hes been long diſuſed ; and 
inſtead of it the preſent kind - of -purgation, by the 
ſingle oath of the party himſelf was introduced, This 
oath. was made uſe of in the ſpiritual courts, as well in 
criminal caſes of ecclefiaſtical cognizance, as in matters 
of civil right ; and it was theniuſually denominated the 
oath ex officio : whereof the high commiſſion court in 
particular made a moſt extravagant and illegal uſe ; 
forming a court of inquiſition,| in which all perſons 
were obliged to anſwer, in caſes of bare ſuſpicion, it 
the commiſſioners thought proper to proceed - againſt 
them ex c io for any ſuppaled eccleſiaſtical enormities. 
But when the high commiſſion court was aboliſhed by 
ature 16 Car. I. c. 11. this oath ex offcie was abo- 
lithed with it; and it is alſo enacted by ſtatute 13 Car, 
II. ſt. 1. c. 12. that it ſhall not be lawful for any 
„ biſhop or eccleſiaſtical judge to tender to any perſon 
the oath ex officis, or any other oath whereby the 
e. party may be charged or compelled to ak ac- 
_ * guie,. or purge himſelf of any criminal matter.“ 
But this does not extend to oaths in a civil ſuit, and 
therefore it is ſtill the practice, both in the ſpiritual 
courts and in equity, to demand the perſonal av{wer of 
the party hiuiſelf upon oath, Yet if in the bill any 
queſtion be pur, that tends to the diſcovery of any 
crime, the defendant may thereupon demur, as was 
before obſerved, and may refuſe to anſwer. 25 

If ihe defendant lives within twenty miles of London, 
he muſt be ſworn betore one of the maſters of the court: 
if farther off, there may be a dedimus poteflatem or 
commiſſion to take his anſwer in the country, where 
the, commiſſioners adminiſter him the nſuzl oath ; 
and then, the anſwer being ſealed up, either one ot 
the commiſſioners carries it up to the court; or it is ſent 
by a meſſenger, who ſwears he received it from one of the 
commiſſioners, and that the ſame has not been opened 
or altered fance be received it. An anſwer muſt be ſigned 
by counſel, and muſt either deny or confeſs all the 
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material parts of the bill; or it may confeſs and avoid, 
that is, juſtify or palliate the facts. If one of theſe is 
not done, the anſwer may be excepted to for infuffiet- 
ency, and the defendant be compelled to pat in a more 
ſufficient anſwer, A de fendant cannot pray any ching 
in this his anſwer, but to e diſmiſſed the court if he 
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has any relief to pray againſt the plaintiff, he muſt do 


it by an original bill of his own, which is een d 1 ce 


ill. 


Arx 8 put in, the aint; upon payment of 
coſts may amend his bill, either by adding new parties, 
or new matter, or both, upon the new: ligh's given him 
by the defendant : and the defendant is obliged to an- 
ſwer afreſh to ſuch amended bill. But this muſt be be. 
iore the plaintiff has replied to the defendani's anſwer, 
whereby the cauſe is ar iſſue; ſor atrerwards,' if ner, 
:natter ariſes, which did not exiſt before, he muſt ſet 


* jt forth by a ſupplemental bill. There unay be alſo 4 


bill of rev.wos, when the ſuitlis abated by the death of 


any of the parties; in order to ſer the proceedings again 


in motion, without which they remain at a ſtand. And 


_ there is like wiſe a biil: of interpleadey. 3 ' where a perſon 


who owes a debt or rent to one of the parties in ſuit, 
but, till the determination of it, he knows not which, 


deſires that they may in: terplead, that he may be ſafe in 


the payment. In this laſt caſe i: is uſual to order the 
money to be piid into court, for the benefit of ſuch of 
the parties, to whom upon hearing the court ſhall de- 


ceree it to be due. But this depends upon circumſtances: . 
and the plaintiff muſt alſo annex an affilavit to his bill, 


ſwearing that he does not collude' with” tither . the 
parties. | 
If the plaintiff finds ſaflicient matter confeſſed i in 0 
defendant's anſwer to ground a decree upon, he may 
proceed to the hearing of the (cauſe upon bill and an- 


{wer only. But in that caſe he muſt take the defend- 
ant's anſwer to be true in every point. Otherwiſe the 


courſe is for the plaintiff to reply generally to the an- 
ſwer, averring his bill to be _— certain, 0 _ 
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cient, and the defendant's anſwer to be directly the re- 
verſe; which he is ready to prove as the court ſhalt 
award: : upon which the defendant rejoins, averring the 
like on his tide ; which is joining iſſue upon the ia tts 
in diſpute. To prove which facts is the next con- 
cern. 
This is done by examination of witneſſes, and tab ing 
their depoſitions in writing, according to the manner of 
the civil law. And for that purpoſe interrogatories are 
framed, or queſtions in writing ; which, and which 
only, are to be propoſed to, and aſked of the witneſſes 
in the cauſe. "Theſe interrogatories muſt be ſhort and 
pertinent: not leading ones; (as did not you fre. 
* this, or, did not you hear that?“) for if they be 
ſuch, the depoftrions taken thereon will be ſuppreſſed, 
and not ſuffered to be read. For the purpoſe of exa- 
mining witneſſes in or. near London, there is au exami- 
ner's office appointed; but, for ſuch as live in the coun- 
try, a commiſſion to examine witneſſes is uſually grant- 
ed to four commiſtoners, two named of each le, or 
any three or two of them, to take the depoſitions there. 
And if the witneſſes reſide beyond ſea, a commitſion 
may be had to examine them there upon their own 
oaths, and (if foreignors) upon the oaths of ſkilful in- 
terpreters. And it hath been eſtabliſhed v that the de- 
Poſition of an heathen who believes in the ſupreme be- 
ing, taken by commiſſion in the moſt ſolemn manner ac- 
cording to the cuſtom of his own country, may be read 
in evidence. | 
The commiſſioners are 8 to take the examina- 
tions truly and without partiality, and not to divulge 
them till publiſhed in the court of chancery ; and their 
| elerks are alſo ſworn to ſecrecy. The witneſſes are 
compellable by proceſs of ſubpoena, as in the courts of 
common law, to appear and ſuhmit to examination, 
And when their depoſitions are taken, they are tranſ- 
mitted to the court with the lame care that the anſwer 
of a defendant is ſent, 


7 Omichund v. Barker. Atk. 21. 
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If witneſſes to a diſpmable fact are old and infirm, 
Ic is oy uſual 10 file a bill to perpetuate che teſtimony 
of tho i 
for, it may be, a man's antagenift ouly waits for 
death of ſome of them co begin his ſuit. This is moſt 
frequent when lands are deviſed by will away frem the 


| heir at law; and che deviſee, in order to perperyate 
the teſtimony of the witneſſes to ſuch will, exhibics a 


bill in chancery againſt the heir, and ſets forth the will 
verbatim therein, ſuggeſting that the heir is inclined to 
diſpute its validity: and then, the defendant having 


. anſwered, they proceed to iſſue as in other caſes, and 


examine the witneſſes to the will ; after which the 
cauſe is at an end, without proceeding to any decree, 
no relief being prayed by the bill: but the heir is en- 
titled to his coſts, even though he conteſts the will. 
This is what is uſually meant by proving a will in chan 
cery, 3 15 | 

When all the witneſſes are examined, then, and net 
before, the depoſitions may be publiilied, by a rule to 
paſs publication; after which they are open for the in- 


ſpection of all the parties, and copies may be taken of 


them. The cauſe is then ripe to be ſet down for hear- 
ing, which may be done at the procurement of the 


_ plaintiff, or defendant, before either the lord chancel- 


lor or the maſter uf the rolls, according to the diſcre- 
tion of the clerk in court, regulated by the nature and 
importance of the ſuit, and: the arrear of cauſes de- 
pending before each of them reſpectively. Concerning 
the authority of the maſter of the rolls to hear and de- 
termine cauſes, and his general power in the court of 
chancery, there were (not many years fince) divers 
queſtions and diſputes very warmly agitated z to quiet 
which it was declared by ſtatute 3 Geo, II. c. 30, 
that all orders and decrees by. him made, except 
ſuch as by the courfe of the court were appropriat- 
ed to the great ſeal alone, ſhould be deemed to be 
valid; ſubje& nevertheleſs to be diſcharged or al- 
tered by the lord chancellor, and ſo as they ſhall 
not be inrolled, till the ſame are ſigned by his lord- 
ſhip. Either party may be ſubpana'd to hear judgment 


e witneſſes, although no ſui is depending; 
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og the day ſo; fixed for the' Nearing: and cben If rhe 
| plaintiff does not attend, his bil is diſmi ſſed with coſts; 
ot, if che defendaht makes default, a decres will be 
made againft him, Which will be. final, unleſs he pays 
the plaintiffs coſt of attendance, and thews ene 
ro he eee a day apppinted by the court. A 
plaintiff bill may alſo at any zime be' diſmiſſed for wane 
of proſecution, which is in the nature of. a nonfuir ar 
law, if he ſuffers three terms ro; elapſe without moving 
e ot Ee et ut 
When there are croſs canſes, on a croſs bill filed hy 
the defendant againſt the plaintiff in the original caufe, 
they are generally cantriyed to be brought on together, 
that the fame hearing and the ſame decree may ſerve 
for boch of them. The method of hearing cauſes in 
court is uſually this. The parties ol "bath fides ap- 
pexring by their counſel, the plaintif®s bill is firſt 
opened, or briefly abridged, and the defendant's an- 


2 ; b r berg counſel on each | ſide : after 
2 e cc s leading counſel ates the caſe and 


the matters in iſſue, and the points of equity ariſing 
therefrom; and then ſuch depoſitions as are called for 
by the plaintiff are read by one af the fix clerks, and 
the plaintiff may alſo read ſuch part of.the defendant's 
anſwer, as he thinks material or convenient *; and af- 
ter this the reſt of the counſel for the plaintiff make 
their obfervations and arguments. Then the defend- 
_ ants counſel go through the ſame proceſs for him, ex- 
cept that they may not read any part of his anſwer; and 
che counſel for the plaimiff are heard in reply. When 
all are heard, the court pronounces the Yecrve, adjult- 
ing every point in debate eee, to equity and good 
conſcience ; which decree being uſually yery long, the 
minutes df it are taken down, and read openly in court 
by the regiſtrar. The matter of cofts td be given tb 
either party, is pot here held to be a point of right, but 
merely diſeretionary — — ſatute 17 Bir. II. c. 6.) 
according to the eit cupiſlances af che caſe, as they ap- 


0013 20S © nee eee 
* On à triat at law if the - reliance on the truth of the 
_ plaintiff reads any part of the defendant's teſtimony, and 
defendant's anſwer, he muſt makes the whole gf his anſwer 
read the whole of it: for by evidence, Ee 
reading any of it he ſhews 2 


US 
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pear more or leſs ſavourable to the party -vanquithe 
And yet the ſtatute 15 Hen. VI. c. 4. ſeems exprelsly to 
direct, that as well damages as coſts ſhall. be given to 
the defendant, if wrongfully vexed in this courr. 

The chancellor's decree is either interlocutory or final, 
It very ſeldom happens that the firſt decree can be final, 
or conclude the cauſe ; for, if any matter of fact is 
ſtrongly controverted, this court is ſo ſenfible of the 
deficiency of trial by written depoſitions, that it will 
not bind the parties thereby, but uſually directs the 
matter to be tried by jury; eſpecially ſuch important 
facts as the validity of a will, or whether A is the heir 
at law to B, or the exiſtence of a modus decimandi or 


Teal and immemorial eon: poſition for tithes. ' But as no 


jury can be ſummoned to attend this court, the fact is 
uſually directed to be tried at the bar of the court of 
king's bench or at the aſſizes, upon a feigred iſſue, For, 
(in order to bring it there, and have the point in diſ- 
pute, and that dts: put in iſſue) an aQion is brought, 
wherein the plaintiff by a fiction declares, that he laid a 
wager of 5 JI with the defendant, that A was heir at law 
wk ; and then avers that he is ſo ; and therefore de- 
mands the 5 /. The defendant admits the feigned wa- 
ger, but avers that A is not heir to B; and thereupon 
that iſſue. is joined, which is directed out of chancery 
to be tried: and thus the verdict of the jurors at law 
determines the fact in the court of equity. Theſe feign- 
ed iſſues ſeem borrowed ſrom the /ponfo judicialis of the 
Romans *: and are alſo frequently uſed in the courts of 
law, by conſent of the parties, to determine ſome dil- 
puted right without the ſormality of pleading, and 
thereby to ſave much time and expenſe in the deciſion 
of a cauſe. 5 1 
So likewiſe, if a queſtion of mere law ariſes in the 
courſe of a cauſe, as whether by the words of a will an 


| ? ſpondes, ni meus fr.” Vids 
111 4 


» Neta eff ſpanſſo judicialis : 
inec, Antiquitat, J. 3. t. 16. 


10 ſpondeſne quingentos 1 meus At ? 


«© ſponeo, fi tuus ft, Et tu quogus 5. 3. & Sigon. de judici. J. 21. 
* fpondeſne quingentes, ni tui . 466, citat. ibid. | 


- 


eſtate for life, or in tail is created, or whethgy à future 
Intereſt deviſed by a teſtator ſhall operate as a;remain- 
der or an executory devile, it is the practice, of this 
court to refer it to the opinion of the judges of the 
court of king's bench or common pleas, upon a 
| ſtated for that purpoſe ; wherein all the. material, ſaQts 
are admitted, and the point of law is ſubmitted to their 
deciſion ; who thereupon hear it ſolemnly angued by 
counſel on both ſides, and certify their opigiqn to the 
chancellor. And upon ſuch certificate the degree is 
uſually founded. F 
Another thing alſo retards the completion of decrees. 
Frequently long accounts are to be ſettled, , incum- 
brances and debts to be inquired into, and a hundred 
little facts to be cleared up, before a decree can do full. 
aud ſufficient juſtice, 1 3 matters are, always by 
the decree on the firſt hearing referred to a maſter in 
chancery to examine; which examinations frequently 
laſt for years: and then he is to report the fact, as it 
appears to him, to the court. This report may be ex- 
cepted to, diſproved, and over ruled; or otherwiſe is 
confirmed, and made abſolute, by order of the court. 
When all iſſues are tried and ſettled, and all reſer- 
ences to the maſter ended, the cauſe is again bropghr 
to hearing upon the matters of equity reſerved; and 
a final decree .is made: the performance of which is 
inforced (if. neceſſary) by commitment of the perſon or 
ſequeſtration of the party's eſtate. And if by this de- 
cree either party thinks himſelf 'aggrieved, he may pe: 
tition the chancellor ſor. a rehearing ; whether it was 
heard before his Jordſhip, or any of the judges, ſitting 
for him, or, before the maſter of the rolls, . For, who; 
ever may have heard the cauſe, it is the chancellor's 
decree, and mult be ſigned by him before it is — 1 | 
which is done of courſe unleſs a rehearing. be deſired. 
Every petition for a rehearing muſt be ſigued by two 
counſel of character, uſually ſuch as have been con- 
cerned in the cauſe, certify ing that they apprehend the 
cauſe is proper to be reheard. And upon the.rehegr). 8 
f 9 * 


. . +4 "2. f (ni 110 
4 Stat, 3 Geo, II. Go 358. See Pag- 450, y 12 
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all the evidence taken in the cauſe; whether read before 
or not, is now admitted to be read: beeauſe it is the 
decree of-the chancellor binmfelf, who only now fits to 
hear reaſons why it ſhould not be enrolled and perſed- 
ed; at which time all omiſſions of either evidence or 
argument may be ſupplied . But, after the decree is 
once ſigned and enrolled, it cannot be reheard or rec- 
tified, but only by bill of review, or by appeal to the 
houſe of lords. 1 3 5 5 00 
A bill of review may be had upon apparent error 
in judgment, appearing on the face of the deeree; or, 
by ſpecial leave of the court, upon oath made of the 
drfeovery of new matter or evidence, which could not 
poſſibly be had or uſed at the time when the decree 
ed, But no new evidence or matter then in the 
knowledge of the parties, and which might have been 
uſed before, ſhall be a ſufficient ground for a bill of 
An appeal to parliament, that is, to the houfe of 
lords, is the dernier reſort of the ſubject who thinks 
himſelf aggrieved by any interlocutory order or final 
determination in this eourt: and it ts effected by peti- 
tion to the houſe of peers, and not by vrit of error, as 
upon judgments at common law, This juriſdiction is 
ſaid © to have begun in 18 Jac. I. and it is certain, that 
the firſt petition, which appears in the records of par- 
liament, was preferred in that year ; and that the firſt 
which was heard and determined (though the name of 
appeal was then 2 novelty) was preſented in a few 
months aſter /: both levelled againft the lord thancel!- 
lor Bacon for corruption, or other miſbehaviour. It 
was afterwards warmly controverted by the houſe of 
commons in the reign of Charles the ſecond ©. But 
this diſpute is now nt reſt *; it being obvious to the 
reafon of all mankind, that, when the courts of equity 
became principal tribunals for deciding eauſes of pro- 
perty, a reviſion of their decrees (by way of appeal) 


= Gilb. Rep. 152, 152. 1. 3. 11. 12 Dec. 1621. 
Com. Journ. 13 Mar. 1704. © Com. Journ. 19 Nov. 2675, &c, 
„Lords Journ. a 3 Mar. 162.0. * Show, Parl. C. Bi. 
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became equally neceſſary, as a writ of error from the 
judgment of à court of law. And, upon the ſame 
principle, from decrees of the chancellor relating to 
the commiſſioners for the diſſolution of chauntries, cr. 
under the ſtature 37 Hen. VIII. e. 4. (as well as for 
charitable uſes under the ſtature 43 Eliz. c. 4.) an ap- 
peal to the king in parliament was always unqueſtion- 
ably allowed i. But no new evidence is admitted in the 
houſe of lords upon any account; this being a diſtin 
jquriſdiction * : which differs it very conſiderably from 
thoſe inſtances, wherein the ſame juriſdiction reviſes 
and correQs its own acts, as in rehearings and bills of 
review. For it is a — unknown to our law, 
(though conſtantly followed in the ſpiritual courts) 
when a ſuperior court is reviewing the ſentence of an 
inſerior, to examine the juſtice of the former. decree 
by evidence that was never produced below. And thus 
much for the general method of proceeding in the 
courts of equity, "0 1 


i Duke's charitable uſes, 62, 1 Gilb. Rep. 155. 156. 
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Ixogen the ſec ond M the grace of God F 9985 
Britain, France, and Ireland, king deten e of of 
the faith, and ſo forth; to Willougbby carl of Abing- 
ron, greeting, WI command you that without delay 
you hold full right to William Kent eſquire, of one 
nieſſuage and twenty acres of land with the appurte · 
nances in Dorchefter, which he claims to hold of you 
by the free ſervice of one penny yearly in lieu of all 
| ſervices, of which Richard Allen deforces him. * 
unleſi you fo do, let the ſheriff of Oxfordſnire do 
that we no longer hear complaint thereof for defe&d of 
right. Wirres ourſelf at Weſtminſter, tho twentieth 
* of Auguſt, in the thirteenth year of our reign. ' 


hu Doe, 
Pledges of proſecution, | Ncberd Roe. 


+ 2. Writ of ToL#: to remove it into. the | 
-Gonnry Covxr.- 


: 1 18 3 ſheriff of eee ee 
John 8. bailiff exrant of our lord the king and of 
myſelf, — Bzcavsz by the complaint of Wil- 
liam Kent, eſquire, perſonally preſent at my county 
court, to wit, on Monday the fixth day of September 
in the thirteenth year of the reign of our lofd Gxoncp 
the ſecond by the grace of God of Great Britain, France, 
and Ireland king, defender of the faith, and ſo forth, 
at Oxford in the ſhirehouſe there hoſden, 1 am inform- 
ed, that although he himſelf the writ of our ſaid lord. 
the king of right patent directed to Willoughby earl ot 
e for this this that he hou. War full right. to 


* 4 ; + *## 
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Y n 1 7 95 county, of which Richard | 


— him, hath brought to the ſaid Willoughby, carl 
of Abingdon; yet, for _ the ſaid Willoughby earl 
of Abingdon Richard Allen in this 
part, and hath hit 228 7 Slay 1 to do full right ac- 
cording to the exigence of the ſaid writ, I command 
you on the part of our ſaid lord the king, firmly en- 
joining, that in your{proppt perſon you go to the court 
baron of the ſaid Willoughby earl of Abingdon at Dor- 
cheſter aforeſaid, and take away the plaint, which there 
in deren held Wm Koni and R ichend Allen by 
the ſaid writ, into my county court to be next holden ; 
and ſummon by good ſummoners the faid Richard 
Allen, chat he bo at my :ceumty court on Monday the 
fourth day of October next coming at Oxford in the 
ſhirehouſs there to be holden, to anſwer. 19 the - 
Willfam Kent thereof, ' And avs you there 

aid plant, the tommanets, nd this pretept. 81 
in my county echet at Oxford in the . "ts 

Exth day of September, In the year aforefaid, . 


8. 3. Writ, Jon x, 70 len e it bitazbe r oF © Toke 
4 A8. 


Grozsr the ſeconil;! hahe Gm of God of Great 
Britajn, Feance, und Ielad king, defender of the 
Lich, and ſo ſorth, to the ſhæriſf of Oxfordihire, greet- 
Jae Put, * the of William Kent, before our 

ot Woſp eftmjaſter. n tha moro of Al] Souls, 
the Frant which in your — oor court by our writof 
right, $etween * ſaid William Kent demandant, and 
Richard Allen tenant, of one meſſuage and twenty 
acres of land with the appurtenances jn Dorcheſter ; 
and fammon by good ſummoners the ſald Richard Al- 
len, that he be then theres, te wer to the ſaid Wil- 
liam Kent thereof. And have you there the ſummon- 
ers and tt writ.” Werse offi at Wen maker, 
prone rao of erer is endend Near or 


+ J. Writ of Rrcyt, volt Dom lng remit am. 

S rt the ſecond race. of Gad of Great 
Britaip, Leader and 1 heh fi 2 ad. of the 
faith, and fo forth, to the ſheriff of Oxfordſhire, preet- 
ing. ComMwand a 'Al „ that lie juſtly and 
without delay render vat! \ Kept ane meſſuage 
and twenty actes of la 7085 be . n 
Dorcbeſlet, uch hie claim eee 

ritance, and W erdußen he 14 that ond inte 
ſaid Richard unjuſtly d:forces him, And unleſs he 
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rity of proſecuting his claim, then ſumman by good uy 


ſummoners the (aid Richard, that he appear before our 
juſtices at Weſtminſter on the morrow of Al Souls, to 
ſhew wherefore be hath not done it. And bave you 
there the ſummoners and this writ, Wirusss dur- 
ſelf at Weſtminſter, the twenticth day of Auguſt, .in 
the thirtieth year of our reign, Becauſe Willoughby 
earl of Abingdon, the chief lord of that ice, hath there» 
upon remiſed unto us his court. * 
Pledges of j Doe. Summoners of the 2 J. Den. Sheriff's 
proſecutian, Roe. within-named Rich. 1 R. Fen. Return. 
7 1 5. The Record, with award of Rattel. 
Przas at Weſtminſter before fir John Willes knight, 
and bis brethren, juſtices of the bench of the lord 
the king at Weſtminſter, of the term of faint Mich- 
_ acl in the thirtleth year of the reign of the lord. 
G20 0 the ſecond, by the grace of God of Great 
Britain, France, and Ireland king, defender of the 
faith, &&. | 4 
Oxon 7? WII IIA Kryr, eſquire, by James Par Writ. 
to wit. J ker his attorney, demands againft Richard 
Allen, gentleman, one meſſuage and twenty acres of 
land, with the appurtenances, in Dorcheſter, as his 
right and inheritance, by writ of the lord the king of 
right, Bxcauss Willoughby earl of Abingdon the pu, 


chief lord of that fee hath now thereupon remiſed to remiſit cu= 


the lord the king his court. Ax D WAZIZVUrO&R he,. 
ſaith, that he himſelf was ſeiſed of the tenements Count, 
aforeſaid, with the appurtenances, in bis demeſne as 

of Tee and right, in the time of peace, in the time of 

the lord GEORGE the firſt late king of Great Britain, 


by taking the eſplees thereof to the value e [of ten ſnil. ꝑſplees. 


lings, and more, in rents, corn, and graſs. J. And 

that Tuch is his right he offers (ſuit and good proof.) | 
Anp the ſaid Richard Allen, by Peter ones his at- Defence, 
torney, comes and defends the right of the ſaid Willi- | 
am Kent, and his ſeifin, when (and where it ſhall be- 


|  hove him,) and all that concerns it,) and whatſoever 


(he ought to defend,) and chiefly the tenements afore- 
ſaid with the appurtenances, as of fee and right, 
(namely, one metſfuage and twenty acres of land, with 


the appurtenances, in Dorcheſter.) Ax n this he is ready wager of 


to defend by the body of his free man, George Rum- Ratiel. 
bold by name, who is preſent here in tourt reatly to 
defend rhe fame by His body, or in whit manner foes © 
ver the court of the lord the king ſhall confider that he -' 
N. B. The clauſes between hooks, in this and dle 
ſubſequent numbers of the appendix, are uſually no | 
#therwiſe expreſſed in the records than by an C. 


ſhall ſo do, and if the ſaid William ſhall give 3 ou ſecu- No. I. 
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No, I. ought to defend. And if any miſchance ſhould befal 
way the faid George (which God defend) he is ready to de- 
Replica- fend the fame by another man, who (is bounden and 
tlom able to defend it.) Ans the ſaid William Kent faith, 
: that the faid Richard Allen vrjuſtly defends the fight 
of him the ſaid William, and his ſeiſin, tFc. and all, 
Ec, and 'whatſocever, c. and chiefly of the tenements 
aforeſaid with the appurtenances, as of fee and right, 
Sc. becauſe. he ſaith, that he himſelf was ſeiſed of the 
tenements aforeſaid, with the appurtenances, in his 
 demeſre as of fee and right, in the time of peace, in 
the time of the ſaid lord Groxe x the firſt late King of 
: Great Britain, by taking the efplees thereof to the va- 
Joinder lue, Gr. Ann that ſuch is his right, he is prepared 


ol Battel. to proye by the body of his freeman, Henry Brough- 


ton by name, who is, preſent here in court ready to 

prove the ſame by his body, or in what manner ſoeyer 

the court of the loid the king ſhall conſider that he 

ought to prove; and if any miſchance ſhould befal the 

ſaid Henry {which God deſend) he is ready to prove 

the ſame by another man, who, &c, And hereupon 

it is demanded cf the ſaid George and Henry, whether 

they are ready to make battel, as they before have 

waged it; who ſay that they are. An p the fame 

George Rumbold giveth gage of defending, and the 

Gages aig Henry Broughton giveth gage of proving: and, 
siven. ſuch engagement being given as the manner is, it is de- 
f manded of the ſaid William Kent and Richard Allen, 
if they can ſay any thing wherefore battel ought not to 

be awarded in this caſe; who ſay that they cannot. 

Award THEREFORE TT 15 CONSIDERED, that hattel be made 
of Battel. thereon, Nc. An the ſaid George Rumbold findeth 
Pledges. Pledges of battel, to wit, Paul Jenkins and Charles 
; Carter; and the ſaid Henry Broughton findeth alſo 
pledges of battel, to wit, Reginald Read and Simon 

„ Tayler, Ax Dp Tugx£yron day is here given as well 
Continu · to the ſaid William Kent as to the ſaid Richard Allen, 
ance. to wit, on the morrow of ſaint Martin next coming, 
| by the aſſent as well of the ſaid William Kent as of the 
ſaid Richard Allen, And it is commanded that each 

of them then have here his champion, fufficiently fur- 

niſned with competent armour as becomes him, and 

ready to make the battel aforeſaid; and that the bo- 
Addies of them in the mean time be ſafely kept, on peril 
Champi- that ſhall fall thereon, AT which day here come as 
ons ap- Well the ſaid William Kent as the ſaid Richard Allen 
pear. by their attorneys aforeſaid, and the ſaid George Rum- 
bold and Henry Broughton in their proper perſons 


Adjourn- likewiſe come, ſufficiently furniſhed with competent 


ment to armour as becomes them, ready to make the battel 
Totbill aforeſaid, as they had before waged it. AnD hereupon 
Fields, day is further given by the court here, as well to the ſaid 


APPEN D LS is 


William Kent as to the ſaid Richard Allen, at Tothill No: x: 
near the city of Weſtminſter in the county of Middle- — 
ſex, to wit, on the morrow of the purification of the * 
bleſſed virgin Mary next comin by. the aſſent as well 
of the ſaid William as of the a reſaid Richard, and it 
is commanded, that each of them have tlien there his 


champion, armed i in the form aforeſaid, ready to make 


the battel aforeſaid, and that their bodies in the mean 

time, Sc. At wich day here, to witz at Tothill 
aforeſaid, comes the ſaid Richard Allen by his attor- 

ney aforeſaid, and the ſaid George Rumbold and Hen= 
ry Broughton i in their proper perſons” likewiſe come, 5 
ſufficiently furniſhed with competent armour as be: 
comes them, ready to make the battel aforeſaid, aas 
they before had waged-it,” And the ſaid William Kent 

being ſolemnly called doth not : come, nor hath proſe- 

cuted his writ aforeſaid. Tnrxzront IT 18 cos. Deman- 
DzRED,: that the fathe William and iis pledges of dant non- 
proſecuting, to wit, John Doe and Richard Roe, be ſuit. 

in merey for his falſe complaint, and that the fame 

Richard go thereof without a day, &c, and alſo that Final 
the ſaid Richard do hold the tenements aforeſaid with judgment 
the apputtenances, to im and his heirs, quit of the ſor the 
ſaid e and his heirs, for ever, CS. Tenant, 


"4 7 1 . 6. Trial by the' grand Aﬀiſe. © 
And the ſaid Richard Allen, ty Peter 1 Defence, 
pig attorney, comes and defends che right of the ſaid e 
William Kent, and his ſeifin, when, St. and whatſo- 
ever, &c. and chiefly of the tenements aforeſaid with 
the appurtenances, as of fee and right, &c. and puts 
8 upon the grand affiſe of the lord the king, and 
prays recognition, to be made, Whether he himſelf Hatb 
greater fight to- Hold the tene ments aforeſaid with the Miſe. 
appurteriarices as he abvve demandeth them,” ' ANo he Tender 
tendefs here in court fix thillings and eight · pence to of the Y 
the uſe ot the 16r4'the now king, & c. for that, to wit, „ . e- 
it may be inquired of the time 510 the ſeiſin alleged by en 8 
the ſaid William.) And he therefore prays, that it may | 
be inquired by the aſſiſe, whether the ſaid 'William 
Kent was ſeiſed of the tenements: aforeſaid with the 
appurtenances in his demeſne as of fee in the time of 
the faid lord the king Gzorxoax the firft, as the faid 
| William ia his demand before hath alleged. Furt. Sum- ail 
Fox'r It is 'tommanded the ſheriff, that he ſummon by mons of i 
good ſummoners four lawful knights of this county, the 
girt with (words, that they be here-on the odtaves of knights, 
falnt Hilary next coming, to make election of the af. 
ſiſe aforeſaid: The fame day is given as well to the 
Taid Willlam Kent as to the ſaid Richard Allen here, 
er. At which day here come as well the ſaid Willi. Return. 
am Kent as the faid Richard Allen; and the ſheriff, | 


| 
1 
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No. 1. to wit, 6r Adam Alſtone knight now returns, that he | 
[bad cauſed to be ſummoned Charles Stephens, Randal 


Wheler, Toby Cox, and Thomas Munday, four law- 
ful knights of his Sue gi . ſwords, by Join 
Doe and Richard Roe his baili be here at the 
ſaid octaves of faint Hilary, to do as the ſaid writ 
thereof commands and requires; and, that the ſaid 


ſummoners, and each of them, are mainprized by 


John Day and James Fletcher, Whereupon the ſaid 
Charles Stephens, Randal: Wheler, Toby Cox, and 
Thomas Munday, four lawful knights of the. county 


Election aforeſaid, girt with ſwords, being called, in their pro- 


of the re- per perſons-come, and, being ſworn, upon their oath 
cognitors in the preſenes ot the parties aforeſaid choſe of them - 


ſelves and others twenty four, to wit, Charles Ste- 


phens, Randal Wheler, Tohy Cox, Thomas Munday, 
Oliver Greenway, John Boys, Char les Price, knights, 
Daniel Prince, William Day, Roger Lucas, Patrick 

. Fleming, James Harris, John Richardſon, Alexander 


Moore, Peter Payne, Robert Quin, Anchibald Stuart, 


Bartholomew Norton, and Henry- Davis, efguires, 
John Porter, Chriſtopher Ball, Benjamin Robinſon, 
Lewis Long, William Kerby, gentlemen, good and 
lavvful men of the county aforeſaid, who neither are of 
kin to the ſaid William Kent nor to the ſaid Richard 
Allen, to make recognition of the grand, affife afore- 


vm: [= Wu kA ZToxz it is commanded the 1 that 
cauſe them to come here from the da Eaſter in 


acids. 
fifteen days, to make the recognition « es The 
ſame day is there given ta the parties aforeſaid,” | 
ch day here come as well the laid William Nat 
a5 the faid Richard Alles, by their a pron of aforeſaid, 
and the reco nitors o f the aſſiſe  w rgof mention is 


above made being called come, and c te fg of t _ 
7 wit, Charles tephens, Randal Wheler, Toby Cox q 6 


1 Munday, not. 8 7 oy 
— rince, Roger Lucas, William 6 Harris, 
Peter Payne, Robert Quin, Henry Dayit, ohn Porter, 


Chriſtopher Ball, Lewis Long, and William Kirby, 


verdiqt being elected, tried, and ſworn, upon their 44.4 ſay, 
for the that the ſaid William Kent hath, more right to have 
Deman- the tenements aforeſaid with the, appurtenances. to him 
dant. and hie heirs, as, he demandeth the; ſame, than f 
ſaid Richard Allen to hold the ſame 2s he now holdet} 
| them, according as.the ſaid William, Kent by, his writ 


| J _ aforeſaid. hath ſuppoſed. TER jg n CON$I- | 
ment, PEARD,, that the Gid William do, recoyer bi 


ſeifin againſt the ſaid ab the tenements 
aforeſaid with the appurtenances, = ths 72 his heirs, 


Sit of the Laid Richard Allen aud bis heirs, hoc ever 4 


090005910 Rickard AU, in mercy, ce 


Py 
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„ The Original Wit. 


Ions the ſecond, by the grace of God of dust. ſecerit 
Britain, France, and Ireland king, defender efte ſecurum 
the faith, and fo: forth ; to the mera of Berkſhire, * 
greeting. mY Richard Smith all give:you ſecurity: of 
proſecuting his claim, then put by gage and fafe: 
Pledges William Stiles, late of Newbury, gentleman, 
ſo that he be before-us on the morrewof All-Souls,. 
wherefoever we: ſhall then be in England, to ſhew. 
wherefore with forceand arms he entered e 
ſuage with the appurtenanops, in Sutton, which 
Rogers, eſquire, hath demiſed to the aforeſaid 
ard, for a term which is not yet expired, and deer 
him from his ſaid farm,” and other enormities to him 
did, to the great damage of the ſaid Richard, and 
* our 8 And have you there the names 
of the pledges, and this writ. WI r ESG ourſelf at 
inſter, the twelfth day of eats in the 
ewenty-ninth year of our 2 | 


within n | 
oF U Doe. TH. Stiles is * nn 6 
| — > 66 „Roe. tached by pledgos, Fen. Return. 


$. 3. Copy of ile Declaration againf{ the caſunt 
Lieber; 14 F * 8 
want in 


Michaelmas, the We king Georga the ſecond, 

Berks, 7 WII II AN Stiles, late of Newbury in theDeclara. 
to wit. F ſaid, county, geatleman, was attached to * 
anfwer Richard Smith? of a plea, wherefore with | 
force and arms he entered into one meſfuage, with the 
appurtenances, in Sutton in the county aforeſaid, 

which John Rogers eſquire demiſed to the ſaid Rich- 
ard Smith for a term which is not yet expired, and 
ejected him from his ſaid farm, and other wrongs to 
kim did, to the great damage of the ſaid Richard, and 
whereupon the ſaid Richard by Robert Martin his at- 
torney complains, that whereas the ſaid John Rogers, 
on the firſt day of October in the twenty ninth year of 
the reign of the lord the king that now is, at Sutton 
aforeſaid, had demiſed to the ſame Richard the tene- 
ment aforeſaid, with the appurtenances, to have and 
to hold the faid Ga with the appurtenances, 


* 
5 
2 
5 
_ 
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No. II. to the cad Richard and his aſſigns, from the 


Mn 


"faſt of ſaint Michael the archangel then laſt paſt, 
to the end and term of five years from thence next fol. 
lowing and fully to be complete and ended, by virtue 
of which demiſe the ſaid Richard enterè into the ſaid* 
tenement, With the appurtenances, and was thereof 
poſſeſſed; and, the ſaid Richard being ſo poſſeſſed 
thereof, the ſaid William aſterwards, that is to ſay, on 

the firſt day of October in the ſaid twenty · ninth year. 


With force and arms, that is to ſay, with ſwords, 
ſtaves, and knives; entered into the ſaid tetement⸗ 


with the appurtenances, which the ſaid John Rogers 
demiſed to the-ſaid Richard in form aforeſaid for the 


term aſoreſaid which is not yet expired, and ejected 


Notice. 


the ſaid Richard out of his ſaid farm, and other 

to him did, te the great damage of the ſaid Richard, 
and again the peace of the ſaid lord the king; where 
by the ſaid Richard ſaith, that he is injured and da- 


maged to the value of twenty pounds. And neee 


he brings ſuit, &c, * K TS 


Martin, for the ele > Pledges of ti: Doe. 
| Peters, for the 18 n Roe. i 


Mr. George Saunders. 

1 am informed that you are 1 poſfeion 66 or claim 
title to, the premiſes mentioned in this declaration of 
ejectment, or to ſome part thereof; and 1; being ſued 


in this action as a caſual ejector, and having no claim 


or title to tlie ſame, do adviſe you | to appear next Hi. 


lary term in his majeſty's court of King's bench at 


Weſtminſter, * by ſome attorney of that court, and. 


then and there, by a rule to be made of the ſame court, 


to cauſe yourſelf te be made defendant in my ficad ; 
otherwiſe I ſhall ſuffer judgment to be entered againſt 
me, and you wel be turned out of er E 


| | Your loving friend, | = 25 


dene, ss. *y N 8 = rs 
% ten | Willam Stiles. 


APPENDUYA i 
$, 3. The Rule of Court, | Fs No. IT, 


Hilary Term, in the Twenty-ninth Tear of King GEO 2 
the ſecond. ; | 


Berks, J IT 18s oxDExED by the court, by the aſ- Smith 

to wit, & ſent of both parties, and their attorneys, againſt 
that George Saunders, gentleman, may be made de- Stiles; 
fendant, in the place of the now defendant William for one 
Stiles, and ſhall immediately appear to the plaintiff's meſſuage 
action, and ſhall receive a declaration in a plea of ith the 
treſpaſs and ejectment of the tenements in queſtion, and appurte- 
ſhall immediately plead thereto, not guilty ; and, up- nances © 
on the trial of che iſſue, ſhall: confeſs leaſe, entry, and jn gut- 
ouſter, and inſiſt upon his title only, And if, upen ton. on 
trial of the iſſue, the ſaid George do not confeſs leaſe, the de- 
entry, and ouſter, and by reaſon thereof the plaintiff miſe of 
cannot proſecute his writ, then the taxation of coſts ohn 
upon ſuch zonproſ, ſhall ceaſe, and the ſaid George Rogers, 
| ſhall pay ſuch coſts to the plaintiff, as by the court of 
our lord the king here ſhall be taxed and adjudged for 
ſuch his default in nonperformance of this rule; and 
judgment ſhall be entered againſt the ſaid William 
Stiles, and now the caſual ejector, by default. And 
it is further ordered, that, if upon the trial of the ſaid 
iſſue a verdi& ſhall be given for the defendant, or if the 
plaintiff ſhall not proſecute his writ, upon any other 
eauſe, than for the not confeſſing leaſe, entry, and 
_ ouſter as aforeſaid, then the leſſor of the plaintiff ſhall 
pay coſts, if the plaintiff himſelf doth not pay them. 

| By the Court. : 

Martin, for the plaintiff. 
Newman, for the defendant, 


3 5. 4; The Na 
Pr x As before the lord the king at Weſlminſter, of the 
term of ſaint Hilary, in the twenty-ninth year of 
the reign of the lord GROHE the ſecond by the 
grace of God of Great Britain, France, and Ir 
king, defender of the faith, Wc. | 


Berks, Þ Goa Gk. Saunders, late of Sutton in the 

to wit. { county aforeſaid, gentleman, was attach. _ 
ed to anſwer Richard Smith of a plea, wherefore with 
force and arms he entered into one meſſuage, with the 
appurtenances, in Sutton, which John Rogers, eſquire, 
hath demiſed to the ſaid Richard for a term which is 
not yet expired, and ejected him from his ſaid farm, 
and other wrongs to him did, to the great damage of 
the faid Richard, and againſt the peace of the lord the 
king that now is. AND WHEREUPON the ſaid Rich- 


- 
* 


ard by Robert Martin his attorney complains, that A 


whereas the ſaid John Rogers on the firſt day of Oc - Declara- 
tober in the twenty-ninth year of the reign of the lord tion gf 7” 
the king that now is, at Sutton aforeſaid, had demiſed count, 


Is Wes ot —— 


r 
* 
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No. II. to the ſame Richard the tenement aforeſaid, with the 
r urtenances, to have and to hold the ſaid tenement, 
with the appurtenances, to the faid Richard and his 
aſſigns, from the feaſt of ſaint Michael the archangel 
then laſt paſt, to the end and term of five years from 
thence next following and fully to be complete. and 
ended; by virtue of which demife the ſaid Richard be- 
ing ſo poſſeſſed thereof, the faid George afterwa 

that is to ſay, on the firſt day of October in the ſai 
twenty · ninth year, with force and arms, that is to ſay, 

with ſwords, ſtaves, and knives, entered into the | 

(aid tenement, with the appurtenances, which the faid . 

ohn Rogers demiſed to the ſaid Richard in form afare- 
aid for the term aforeſaid which is not. yet expired, 
and ejected the ſaid Richard out of his ſaid farm, and 

other wrongs to him did, to' the great damage of the 
faid Richard, and againſt the peace of the faid lord the 
king; whereby the ſaid Richard faith that he is injut - 
elt and endamaged to the Value of twenty pounds; 
Defence, nd thereupon he brings ſuit, (and good proof.) Ax D 
the aforeſaid George Saunders, by les Newman 

his attorney, comes and defends the force and injury, 

when (and where it ſhall'beliove him ;) and ſaith that 


Pleas,not he is in no wiſe guilty of the treſpaſs and eiectment 


guilty. aforeſaid, as the ſaid Richard ahove complains. againſt 


Iffue, him; and therefore he puts himſelf upon the country; 


vn, and the ſaid Richard doth likewiſe the ſame; Tukaz- 
emre von x let a jury come thereupon before the lord the 
awarded, ing, on the octave of the purification of the bleſſed 
virgin Mary, whereſoever he ſhall then be in Eng- 

land; who neither (are of kin to the ſaĩd Richard, nor 

to the ſaid George) to recognize (whether the ſaid 

George be guilty of the treſpaſs and ejectment afore- 

ſaid;) bocanſe as well (the ſaid George; as the fait 
Richard, between whom the difference is, have put 

them ſolvos on the ſaid jury.) The fame duy is there 

given to the parties aforeſaid, ArTenrwaArDs the 


| Reſpite proceſs therein, being continued between the ſaid par- 


for de- ties of the plea aforeſaid: by the jury, is put between 
fault of them in reſpite, before the lord: the king, until tlie 
jurors, day of Eaſter in fikeen days, where ever the ſaid lord 
Ni prius the king ſhall then be in Enę land; unleſs the juſtices 

"of the lord the king aſſigned to take aſſiſes in the 
county aforeſaid, ſhail have come beiore that time, to. 
wit, on Monday the eighth day of March, at Reading 
in the ſaid county by the form of the ſtatute (in that 
caſe provided,) by reaſon of the default of the jurors, 
(ſummoned to appear as aforeſaid.) At which day 
before the lord the king, at Weſtminſter, come the 
parties aforeſaid by their attorneys aforeſaid ;, and the 
aforeſaid juſtices of afſiſe, before whom (the jury afore- 
ſaid came, ) ſent. here their record before them had in 
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theſe words, to wit: ArTERwasDs, at the day ard No II. 
place within contained, before Heneage Legge, eſq; one 
of the barons of the exchequer of the loid the king; 
and fir John Eardley Wilmot, knight, one of the juſ- Pe _ | 
tices of the ſaid lord the king, aſſigned to hold pleas 
before the king himſelf, juſtices of the ſaid lord the 
king, aſſigned to take aſſiſes in the county of Berks by 
the form of the ſtatute [ in that caſe provided, ] comes 
as well the within named Richard Smith, as the 
within-written George Saunders, by their attorneys 
within contained; and the jurors of the jury whereof 
mention is within made heing called, certain of them, 
to wit, Charles Holloway, John Hooke, Peter Gra- 
ham, Henry Cox, William Brown, and Francis Oak- 
ley, come, and are ſworn upon that jury ; and becauſe 
the reſt of the jurors of the ſame jury did not appear, | 
therefore others of the by-ſtanders being choſen by the | 
ſheriff, at the requeſt of the ſaid Richard Smith, and by Tales de 
the command of the juſtices aforeſaid, are appointed a circum- _ 
new, whoſe names are affixed to the panel within ftantibuss 
written, according to the ferm of the ſtatute in ſuch 
caſe made and provided, which ſaid jurors ſo ap- 
pointed a new, to wit, Roger Bacon, Thomas Small, 
Charles Pye, Edward Hawkins, Samuel Roberts, and 
Daniel Parker, being likewiſe called, come; and to- 
gether with the other jurors aforeſaid before impanel- 
led and ſworn, being elected, tried, and ſworn, to 
ſpeak the truth of the matter within contained, upon 
their oath ſay, that the aforeſaid George Saunders is 
guilty of the treſpaſs and ejectment within- written, in Verdict 
manner and form as the aforeſaid Richard Smith for the 
within complains againſt him; and aſſeſs the plainti®. 
damages of the ſaid Richard Smith on occaſion | 
of that treſpaſs and ejectment, beſides his . coſts 
and charges which he hath been put unto abcu 
his ſuit in that behalf, to twelve pence; and, 
for thoſe coſts and charge, to forty ſhillings, Wux AX - 
uro the faid Richard Smith, by his attorney afore- 
laid, prayeth judgment againſt the ſaid George Saun- 
ders, in and upon the verdict aforeſaid by the jurors 
aforeſaid given in the form aforeſaid : and the ſaid 
George Saunders, by his attorney aforeſaid, ſairt: tna 
the court ought not to proceed to give judgment up- ED 
on the ſaid verdict, and prayeth that judgment againſt Motion 
him the ſaid George Saunders, in and upon the ver- in arreit 
dict aforeſaid by the jurors aforeſaid given in the form of judg- 
aforeſaid, may be ſtayed, by reaſon that the ſaid ver- ment. 
dict is inſufficient and erroneous, and that the ſame 
verdict may be quaſhed, and that the iſſue aforeſaid. 
may be tried anew by other jurors to be afrcth impa- 
Vor. III. * 


- 


| 
| 
; | 


Continu 
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No. II. nelled. And, becauſe the court of the lord the king 
here is not yet adviſed of giving their judgment of 
and upon the premiſes, therefore day thereof is given 
- "as well to the faid Richard Smith ks the ſaid George 
Saunders, before the lord the king, until the morrow 
of the Aſcenſion of our Lord, whereſoever the ſaid lord 
the king ſhall then be in England, to hear their judg- 
ment of and upon the premifes, for that the court of 
the lord the king is not yet adviſed thereof. At which 
day before the lord the king, at Weſtminiter, come the 
parties aforeſaid by their attorneys aforeſaid 3 upon 
which, the record and matters aforeſaid having been 
ſeen, and by the court of the lord the king now here 
fully underſtood, and all and ſingular the premiſes Hav- 
ing been examined, and mature deliberation being 
had thereupon, for that it ſeems to the court of 
the lord the king now here that the verdidt aforeſaid 
is in no wife inſufficient or erroneous, and that the 
ſame ought not to bequaſhed,” and that no new trial 
Jodg- ought to be had of the iſſue aforeſaid, Tnrrzrort 
ment for + is coxSIDERED, that the faid Richard do recover 
theplain- againſt the ſaid George his term yet to come, of and 
tif. in the ſaid tenements, with the appurtentinces, and the 
ſaid damages aſſeſſed by the ſaid jury in form aforefaid, 
and alſo twenty-ſeven pounds fix 'ſhillings and eight 
pence for his coſts and charges aforeſaid, by the court 
-of the lord the king here awarded to the faid Richard, 
with his aſſent, by way of increaſe ; which faid da- 
mages in the whole amount to twenty-nine pounds 
Capiatur ſeven ſhillings and eight pence. © And let the ſaid 


ance, 


Opinion 
of the 
court. 


Cofts. 


bro fine. © George be taken, [until he maketh fine to the lord 


rit of © the king!“ Arp AEZ o thefaid Richard by 
poſſeſſi his attorney aforeſaid prayeth a writ of the lord the 
on, king, to be directed to the ſheriff of the county afore- 
ſaid, to cauſe him to have poſſeſſion of his term afore- 
faid yet to come, of and in the tenements aforeſaid, 
with the appurtenances; and it is granted unto him, 
returnable before the lord the king on the morr6ow of 
the holy Trinity, whereſoever he'ſhall then be in Eng- 
and re- land. At which day before the lord the King, at 
turn, Weſtminſter, cometh the ſaid Richard by his attorney 
aforeſaid ; and the ſheriff, that is to ſay, Sir Thomas 
> Reeve, knight, now ſendeth, that he by virtue of the 
writ aforeſaid to him directed, on the ninth day of 
June lat paſt, did cauſe the faid Richard to have his 
poſſeſſion of his term aforeſaid yet to come, of and in 
the tenements aforeſaic, with the appurtenances, as 
he was commanded, | 


Now omitted, See page 398. 


4 r al 
5 No. III. No. III. 


Proceedings on an Action of DEBT in the Court of 
Common Pleas ; removed into the King's Bench 
by Writ of ERROR. 5 

; 5. 7. Original. 90 


Cans ſecond, by the grace of God of Great Praccipe, 
Britain, France, and Ireland king, defender of the PT 
faith, and ſo forth, to the ſheriff of Oxfordſhire, greeting. 
Command. Charles Long, late of Burford, gentleman, 

that juitly and without delay he render to William Bur- 

ton two hundred pounds, which he owes him and un- 

Juſtly detains, as he ſaith, And unleſs he ſhall ſo do, 

and if the ſaid William ſhall make you ſecure of proſe- 

cuting his claim, then ſummon by good ſummoners the 
aforefaid Charles, that he be before our juſtices, at Weſt- 
minſter, on the octave of ſaint Hilary, to ſhew wherefore 

he hath not done it, And have you there then the ſum- 
moners, and this writ, WIT Ess ourſelf at Weſtminſter, 

the twenty-fourth day of December, in the twenty-eighth 

year of our reign, | 


| Pledges * Summonersof the (n e : 
of prot. ke _ within named Boy. bare Sheriff's 
eution. . . Charles Long. 8 hs J ; * return. 


§. 2. Proceſs. | 

GrogGx the ſecond, by the grace of God of Great- Attach. 
Britain, France, and Ireland king, defender of the faith, nent. 
and ſo forth; to the ſheriff. of Oxfordſhire, greeting. 
Pur by gage and ſaſe pledges Charles Long, late of Bur- P 
ford, gentleman, that he be before our juſtices at Weſt. - 
minſter on the octave of the purification of the bleſſed 
Mary, to anſwer to William Burton of a plea, that he 
render to him two bundred pounds, which he owes him 
and unjuſtly detains, as be faith; and to ſhew where» 
fore he was not before our juſtices at Weſtminſter on the 
octave of faint Hilary, as he was ſummoned. And have 
there then the names of the pledges and this writ, W1T- 
Ess fir John Willes, knight, at Weſtminſter, the twen- 
ty third day of January, in the twenty-eighth year of our 
reign. Fg | | 
The within named Charles Long F Edward Leigh. Sheriff's 

is attached by Pledges, Robert Tanner. turn. 

Gon c the ſecond, by the grace of God of Great 
Britain, France, and Ireland king, deſender of the faith, Drin- 
and ſo forth; to the ſheriff of Oxfordſhire, greeting.“ 
Ws command you that you diſtrein Charles Long, late 
of Burford, gentleman, by all his lands and chattels 
within your bailiwick, fo that neither he nor any one 
through him may lay hands on the ſame, until you ſhall 
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receive from us another command thereupon ; and that 
you anſwer to us of the iſſue of the ſame; and that you 
have his body before our juſtices at Weſtminſter from 
the day of Eaſter in fifteen days, to anſwer to William 
Burton of a plea, that he render ro him two hundred 
pounds which he owes him and unjuſtly detains as he 
ſaith, and to hear his judgment of his many defaults. 
WiTxEss fir John Willes, knight, at Weſtminſter, the 
12th day of Feb, in the twenty-eighth year of our reign. 

The within-named Charles Long hath nothing in my 
bailiwick, whereby he may be diſtreined. : 

Gronce the ſecond, by the grace of God of Great 


Capias ad Britain, France, and Ireland king, deſender of the faith, 
2 eſponden- and ſo forth; to the Sheriff of Oxfordſhire, greeting. 


aum. 


Sheriff's 
return. 
Non eſt 
inventus. 
7 eftatum 
capias. 


WX command you, that you take Charles Long, late of 
Burford, gentleman, if he may be found in your baili- 
wick, and him ſafely keep, ſo that you may have his bo- 
dy before our juſtices at Weſtminſter, from the 
day of Eaſier in five weeks, to anſwer to William Bur- 
ton, gentleman, of a plea, that he render to him two 
hundred pounds, which he owes him and unjuſtly de- 
tains, as he ſaith : and wherevpon you have returned to, 
cur juſtices at Weſtminſter, that the ſaid Charles 
hith nothing in your bailiwick, whereby he may be 
diſtreined. And have you there then this writ, WITNESS 
fir John Willes, knight, at Weſtminſter, the ſixteenth 
day of April, in the twenty-eighth year of our reign. 

The within- named Charles Long is not found in my 
bailiwick, 

GroxGs the ſecond, by the grace of God of Great 
Britain, France, and Ireland king, defender of the faith, 
and ſo forth, to the ſheriff of Berkſhire, greeting. W 
command you, that you take Charles Long, late of Bur- 
ford, gentleman, if he may be found in your bailiwick, 
and him ſafely keep, ſo that you may have his body be- 
dy before our juiticez at Weſtminſter, on the morrow of 


the holy Trinity, to anſwer to William Burton, gentle- 


Sheriff's 
return. 
Copi Cor- 


Fu. 


man, of a plea, that he render to him two hundred 
pounds, which he owes him, and unjuſtly detains, as 
lie ſaith ; and whereupon our ſheriff of Oxfordſhire hath 
made a return to our juſtices at Weſtminſter, at a cer- 
tain day now paſt, that the aforeſaid Charles is not found 
in his bailiwick ; and thereupon it is teſtified in our ſaid 
court, that the aforeſaid Charles lurks, wanders, and 
runs about in your county. And have you there then 


this writ, WIT Ess fir John Willes, knight, at Weſt- 


minſter, the ſeventh day of May, in the twenty-eighth 
year of our reign, \ 

By virtue of this writ :o me directed, I have taken the 
body of the within- named Charles Long ; ; which I have 
ready at the day and place within. contained, ae 
as by this writ it is 4 me. 


4 ÄÄ́ ** 
the Return of Non eft lnventus upon the No. III. 


cc Or, upon : | 
ih Capias, the Plaintiff may ſue aut an Alias and 
«KW, Pluries, and thence proceed to Outlaxury ; thus 3 3 


4 Grone the ſecond, by the grace of God of Great“ Alia: 
« Britain, France, and Ireland king, defender of the faitli,“ capias. 
© and ſo forth; to the Sheriff of Oxfordſhire, greeting. 

„WE command you as formerly we commanded you, ; 
that you take Charles Long, late of Burford, gentle - 
„man, if he may be found in your bailiwick, and him 
« fafely keep, ſo that you may have his body before our 
« juſtices at Weſtminſter, on the motrow of the holy 
* Trinity, to anſwer to William Burton, gentleman, of 
© a plea, that he renders to him two hundred pounds, 
* which he owes him and unjuſtly detains, as he faith, 
* And have you there then this writ, WI TN ESS fir John 
„ Willes, knight, at Weſtminſter, the ſeventh day of 
* May, in the twenty- eighth year of our reign, 


« The within named Charles Long is not found in my“ Sheriff's 


„ bajliwick, ys — 5 
N 07 e 


“RON GE the ſecond, by the grace of God of Great. 
„Britain, France, and Ireland king, defender of the,... 
faith, and ſo forth; to the ſheriff of Oxfordſhire, . Te X 
© greeting. We command you, as we have more than , 2 
once commanded you, that you take Charles Long, _— 
« late of Burford, gentleman, it he be found in your 
« bailiwick, and him ſafely keep, fo that you may have 
his body before our juftices at Weſtminſter, from the 
day of the holy Trinity in three weeks, to anſwer to 
« William Burton, gentleman, of a plea, that he render 
* to him two hundred pounds, which he owes him and 
© unjuſtly detains, as he faith, And have you there 
© then this writ. WiTnzss fir John Willes, knight, 
at Weſtminſter, the thirtzeth day of May, in the twen- 
* ty-eighth year of our reign. - | 


« The within named Charles Long is not found ip“ Sheriff's 

« my bailiwick. | return. 
«.Gxoz ce. the fecond, by the grace of God of Great © en of 
Britain, France, and Ireland king, defender of the. 
faith, and ſo iorth; to the ' ſheriff of Oxfordſhire, ff: 
© greeting, WI command you, that you cauſe Charles . 
Long, late of Curforc, gentleman, to be required from factar, 
county court to county court, until according to the 
law and cuſtom of our realm of England he be outlaw- 
ed, if he doth not appear. And if he doth appear, 
then take lum and cauſe him to be ſafely kept, ſo that 
* you may have his body refore our juſtices at Weſlmin- 
« ſter, on the morrow cf All- Souls, to anſwer to Willi- 
am Burton, gentleman, of a plea, that he render to 
« him two hundied paunds, which he owes him and 
v unjuſtly detains, as he faith, And whercupon cu 
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No III.“ have returned to our juſtices at Weſtminſter, from 
the day of the holy Trinity in three weeks, that he is 
© not found in your bailiwick. And have you there 
&« then this writ, WiTnzss fir John Willes, knight, 
cat Weſtminſter, the eighteenth day of June, in the 
«© twenty-cighth year of our reign. 

«Sheriffs | © By virtue oi this writ te me directed, at my county 
ec court held at Oxford, in the county of Oxford, on 
wp... © Thurſday the twenty-firſt day of June, in the twenty- 
80 Primo te ninth year of the reign of the lord the king within writ- 
exactus. ic ten, the within-named Charles Long was required the 
ec Secundg © firſt time, and did not appear; and at my county court 
© held at Oxford aforeſaid, on 1 hurſday the twenty · fourth 
6 day of July in the year aforeſaid, the ſaid Charles Long 
& was required the ſecond time, and did not appear; 
% Tertio © and at my county court held at Oxford aforeſaid, on 
* exactus. e Thurſday the twenty-firſt day of Auguſt in the year 
&« aforeſaid, the ſaid Charles Long was required the third 
3 time, and did not appear; and at my county court 
„ Ruarto ae held at Oxford aforeſaid, on Thurſday the eighteenth 
exactus. « day of September in the year aforeſaid, the ſaid Charles 
| „Long was required the fourth time, and did not appear ; 
« into“ and at my county court held at Oxford aforeſaid, on 
t racist. Thurſday the ſixteenth day of October in the year 
« aforeſaid, the ſaid Charles Long was required the fifth 
| « time and did not appear: therefore the ſaid Charles 
* Jdeout-« Long, by the judgment of the coroners of the ſaid lord 

lagatus: cc the king, of the county aforeſaid, according to the law 
« and cuſtom of the kingdom of England, is outlawed. 
« Writ of « GEORGE the ſecond, by the grace of God of Great 
it ole Britain, France, and Ireland king, defender of the 


© return. 


6 raus. 


7 


procla- faitk, and ſo forth; to the ſheriff of Oxfordſhire, 


mation greeting. WN EAI AS by our writ we have lately com- 
1 manded you that you ſhould cauſe Charles Long, late 
« of Burford, gentleman, to be required from county 

« court to county court, until according to the law and 

1 cuſtom of our realm of England he ſhould be outlawed, 
«jf he did not appear; and if he did appear, then that 
you ſhould take him and cauſe him to be ſafely kept, 

* {o that you might have his body before our juſtices at 

« Weſtminſter, on the morrow of All-Souls to anſwer to 

. « William Burton, gentleman, of a plea, that he render 
to him two hundred pounds, which he owes him and 

« unjuſtly detains, as he ſaith; ThyzzzForE we com- 
mand you, by virtue of the ſtatute in the thirty-firſt 
s year of the lady Elizabeth late queen of England made 
and provided, that you cauſe the ſaid Charles Long to 

« be proclaimed upon three ſeveral days according to 

« the form of that ſtatute; (whereof one proclamation 

« thall be made at or near the moſt uſual door of the 

* church of the pariſh wherein he inhabits) that he ren- 
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der himſelf unto you; fo that you may have his body No, III 
© before our juſtices at Weſtminſter at the day aforeſaid, * 
cc to anſwer to the ſaid William Burton of the plea afore- e 
„ ſaid, And have you there then this writ. WI rTNISs 
« fir John Willes, knight, at Weſtminſter, the eighteenth 
6 day of June, in the twenty-eighth year of our reign. 
By virtue of this writ to me directed, at my county«ghe,-s 
“ court held at Oxford in the county of Oxford; ond return. 
* Thurſday the twenty- ſixth day of June in the twenty- % pla- 
« ninth year of the reign of the lord the king within cc „ ari 
cc written, I cauſed to be proclaimed the firſt time; and . feci. | 
. at the general quarter ſeſſions of the peace, held at Ox- 
« ford aforeſaid on Tueſday the fifteenth day of July in 
t the year aforeſaid, I cauſed to be proclaimed the ſecond 
« time; and at the moſt uſual door of the church of 
„ Burford within written on Sunday the third day of 
« Auguſt in the year aforeſaid, immediately after divine 
« ſervice, one month at the leaſt before the within- 
© named Charles Long was required the fifth time, I 
«cauſed to be proclaimed the third time, that the ſaid 
“ Charles Long ſhould render himſelf unto me, as with- 
in it is commanded me. | 
Gtoe the ſecond, by the grace of God of Great u Capias 
« Britain, France, and Ireland king, defender of the« utlegas 
te faith, and ſo forth; to the ſheriff of Berkſhire, ' greet- « . 
« ing. WE command you, that you omit not by reaſon 
« of any liberty of your county, but that you take 
e Charles Long, late of Burford in the county of Ox. 
« ford, gentleman, (being outlawed in the ſaid county 
« of Oxford, on Thurſday, the fixteenth day of October 
« Jaſt paſt, at the ſuit of William Burton, gentleman, of 
6a plea of debt, as the ſheriff of Oxfordſhire aforeſaid 
« returned to our juſtices at Weſtminſter on the morrow 
« of All-Souls then next enſuing) if the ſaid Charles 
„Long may be found in your bailiwick ; and him ſafely 
« keep, ſo that you may have his body before our juſtices 
« at Weſtminſter ſrom the day of Saint Martin in fifteen 
% days, to do and receive what our court ſhall conſider 
concerning him in this behalf. WI TN ESS fir John 
« Willes, knight, at Weſtminſter, the ſixth day of No- 
vember in the twenty-ninth year of our reign. f 
« By virtue of this writ to me directed, I have taken“ Sheriff's 
the body of the within named Charles Long; which 1* return, 
have ready at the day and place within contained, ac-“ Cepi | 
. ® cording as by this writ it is commanded me, " * 


iii 4 W n N D 1 
No. III.“ S: 3. Bi of Middleſex, and Latitat thereupon in the 


— Court of King's Bench. | 
«Bill of . © 888 c TE SHzRIFF is commanded that 
4 Mid- & to wit. 


„for „ his bailiwick, and him fafely keep, fo that he may 
« treſ= have his body before the lord the king at Weſtminſter, 


„ paſs; on Wedneſday-next after fifteen days of Eaſter, to an- 


L ſwer William Burton, gentleman, of a plea of treſ- 
« g etiam paſs; [AN D AE so to a bill of the faid William againſt 
« jn debt. the aforefiid Charles, for two hundred pounds of 
debt, according to the cuſtom of the court of the ſaid 
< tord the king, before the king himſelf to be exhibited ;] 
and that he have there then this precept. ; 
«Sheriff's © The within named Charles Long is not found in my 
ret urn.“ bailiwick. : 
„Non eff © GxzorGe the ſecond, by the grace of God of Great 
« En Britain, France, and Ireland king, defender of the 
„ Latitat.“ faith, and ſo forth; to the ſheriff of Berkſhire, greet- 
«K ing. Wu EREAS we lately commanded our fneriff of 
& Middleſex that he ſhould take Charles Long, late of 
% Burford in the county of Oxford, if he might be 
found in his bailiwick, and him ſafely keep, fo that he 
« might be before us at Weſtminſter, at a certain day 
tc now paſt, to anſwer unto William Burton, gentleman, 
« Ac etiam of a plea of treſpaſs ; [AND Aso to a bill of the ſaid 
„% William againſt the aforeſaid Charles, for two hundred 
« pounds of debt, according to the cuſtom of our court, 
before us to be exhibited ;] and our faid ſheriff of 
© Middleſex at that day returned to us that the aforeſaid 
Charles was not found in his bailiwick ; whereupon 
* on the behalf of the aforeſaid William in our court be- 
« fore us it is ſufficiently atteſted, that the aforeſaid 
„Charles lurks and runs about in your county; Turk g- 
« FORE We command you, that you take him, if he may 
« be found in your bailiwick, and him fafely keep, ſo 
* that you may have his body before us at Weſtminſter 
on Tueſday next after five weeks of Eaſter, to anſwer - 
* to the aforeſaid William of the plea ¶ and bill] afore- 
« ſaid z and have you there then this writ, WI TNESs 
„ fir Dudley Ryder, knight, at Weſtminſter, the eigli- 
« reenth day of April, in the twenty-cighth year of our 
e reign. | 


Note, that H. 3, and h. 4, are the uſual method of 
procels, to com pel an appearance, in the courts of king's 
bench, and excbeguer; in which the practice of thoſe 
courts dos prin.ipally differ from that of the couit of 
common pleas; th fubſequent itiges of proceeding being 
neatly alike in them all. | | 


„he take Charles Long, late of Bur- 
A dleſex © ford in the county of Oxford, if he may be found in 


APPENDIX 


« By virtue of this writ to me directed, I have taken No. III. 


* the body of the within- named Charles Long ; ; which 1 


_ © have ready at the day and place within- -contained, riffs 


© according as by this writ it is commanded me. 
* $- 4. Vrit of Quo minus in the Exchequer, 


„Grone the ſecond, by the grace of God of Great 
« Britain, France, and Treland king, defender of the 
© faith, and ſo forth; to the ſheriff of Berkſhire, greet- 
« ing. We command you, that you omit not by reaſon 
of any liberty of your county, but that you enter the 
« ſame, and take Charles Long, late of Burford in the 


« county of Oxford, gentleman, whereſoever he ſhall be 


found in your bailiwick, and him ſafely keep, ſo that 
% you may have his body before the barons of our ex- 
% chequer at Weſtminſter, on the morrow of the holy 
« Trinity, to anſwer William Burton our debtor of a 
&« plea that he render to him two hundred pounds which 
© he owes him and unjuſtly detains, whereby he is the 
e leſs able to ſatisfy us the debts which he owes us at 


our ſaid exchequer, as he ſaith he can reaſonably ſhew . 


* that the ſame he ought to render , and have you there 
te this writ. Wir N ESS fir Thomas Parker, knight, at 
* Weſtminſter, the ſixth day of May, in the twenty» 
eighth year of our reign. : 


By virtue of this writ to me directed, I have taken « Sheriffs 
the body of the within-named Charles Long ; 3 Which Ic return. 
* have ready before the barons within-written, accord- cc Cefi 


* ing. as within it is commanded me.“ 


s 5. Special Bail; on the Arreſt of the Defendant, purſuant 


to the Teſtatum Cupiug, in page xiv. 


KNOw ALL MEN by theſe preſents, that we Charles Bail bond 
Long of Burford in the county of Oxford, gentleman, to the 
Peter Hamond of Bix in ſaid county, yeoman, and Ed- ſheriff, | 


ward Thomlinſon of Woodſtock in the ſaid county, inn- 
holder, are held and firmly bound to Chriſtopher Jones, 
eſquire, ſheriff of the county of Berks, in four hundred 
pounds of lawful money of Great Britain, to be paid to 
the ſaid ſheriff, or his certain attorney, executors, ad- 


miniſtrators, or aſſigns; for which payment Well and 


truly to be made, we bind ourſelves and each of us by 
himſelf for the whole and in groſs, our and every of our 
heirs, executors, and adminiſtrators, firmly by theſe pre- 
ſents, ſealed with our ſeals, Dated the fiftcenth day of 
| May in the twenty-eighth year of the reign of our ſuve- 


reign lord George the ſecond, by the grace of God king 


of Great Britain, France, and Ireland, defender ot the 
faith, and ſo forth, and in the year of our lord one thoue 
ſand, foven hundred, and fifty _ 


3 


. — BD” >, AY Ao. — P _—_— 1 I — — 
—— —-—-—t—½ẽæä ——— Ay a — — — . ——— 7 SALT oe OE Ian Sy ne «res 


— 


— 
to, * * 


xviii APP END Ix, 
No. III.“ 5: 3. * Bill of Middleſex, and Latitat thereupon in the 


1 * Court of King's Bench. 


« Bill of * 3 * Tux SHzxkIFF is commanded that 
& Mid- & to wit. } © he take Charles Long, late of Bur- 
« dleſex © ford in the county of Oxford, if he may be found in 
„for * his bailiwick, and him fafely keep, fo that he may 


| **ereſ- have his body before the lord the king at Weſtminſter, 


„ paſs; on Wedneſday next after fifteen days of Faſter, to an- 
„ ſwer William Burton, gentleman, of a plea of treſ- 
© ze iam Paſs; [AN D A sO to a bill of the faid William againſt 
« jn debt. the aforeſiid Charles, for two hundred pounds of 
* debt, according to the cuſtom of the court of the ſaid 
jord the king, before the king himſelf to be exhibited ;] 
* and that he have there then this precept. 


- 


«Sheriff's “ The within named Charles Long is not found in my 


« ret urn.“ bailiwick. 


© Non eff © GzorGe the ſecond, by the grace of God of Great 


« ;xwventus © Britain, France, and Ireland king, defender of the 
% Latitat.“ faith, and ſo forth; to the ſheriff of Berkſhire, greet- 
« ing. WHrEREAs we lately commanded our fheriff of 


% Middleſex that he ſhould tzke Charles Long, late of 


« Burford in the county of Oxford, if he might be 
found in his bailiwick, and him ſafely keep, fo that he 

* might be before us at Weſtminſter, at a certain day 

d now paſt, to anſwer unto William Burton, gentieman, 
« Ac etiam © of a plea of treſpaſs ; [Ax Aso to a bill of the ſaid 
„ William againſt the aforeſaid Charles, for two hundred 
% pounds of debt, according to the cuſtom of our court, 

« before us to be exhibited ;] and our faid ſheriff of 
© Middleſex at that day returned to us that the aforeſaid 

* Charles was not found in his bailiwick ; whereupon 

* on the behalf of the aforeſaid William in our court be- 

« fore us it is ſufficiently atteſted, that the aforeſaid 


Charles lurks and runs about in your county; Turrg- 
«© FORE we command you, that you take him, if he may 


* be found in your bailiwick, and him fafely keep, ſo 


* that you may have his body before us at Weſtminſter 


on Tueſday next after five weeks of Eaſter, to anſwer 
*« to the aforeſaid William of the plea [and bill] afore- 
« ſaid z and have you there then this writ, WiTnzss 
„ fir Dudley Ryder, knight, at Weſtminſter, the eigh- 
« reenth day of April, in the twenty-cighth year of our 
«* reign. : 
Note, that H. 3, and h. 4, are the uſual methad of 
proceſs, to compel an appearance, in the courts of king's 
bench, and excbeg uer; in which the practice of thoſe 
courts docs prin.ipally differ from that of the couit of 
cemmon pleas ; the ſubſequent itiges of proceeding being 
neatly alike in them all. 


? 


CCC 


« By virtue of this writ to me directed, I have taken No. III. 
* the body of the within named Charles Long ; which 1. 
have ready at the day and place within- contained, Sf eriff'g 


according as by this writ it is commanded me. 5 
dy | | 6 return, 


«c Cepi - 
& corpus, 

© Georsx the ſecond, by the grace of God of Great 
„Britain, France, and Ireland king, defender of the 
faith, and ſo forth; to the ſheriff of Berkſhire, greet- 
« ing. We command you, that you omit not by reaſon 
of any liberty of your county, but that you enter the 
“ ſame, and take Charles Long, late of Burford in the 
« county of Oxford, gentleman, whereſoever he ſhall be 
found in your bailiwick, and him ſafely keep, ſo that 
% you may have his body before the barons of our ex- 
* chequer at Weſtminſter, on the morrow of the holy 
« Trinity, to anſwer William Burton our debtor of a 
e plea that he reader to him two hundred pounds which 
© he owes him and unjuſtly detains, whereby he is the 
< leſs able to ſatisfy us the debts which he owes us at 
our ſaid exchequer, as he ſaith he can reaſonably ſhew 
* that the ſame he ought to render , and have you there 
ce this writ. WiTNess fir Thomas Parker, knight, at 
© Weſtminſter, the ſixth day of May, in the twenty» 
* eighth year of our reign. | 

By virtue of this writ to me directed, I have taken « Sherifft 
** the body of the within-named Charles Long; which Ic return, 
have ready before the barons within-written, accord- 4. Cepi 
“ing as within it is commanded me.” & corpus, 


2 §. 4. Mrit of Quo minus in the Exchequer, | 


5.3. Special Bail; on the Arreſt of the Defendant, purſuant 
8 to the Teſtatum Capius, in page xiv. | 


Know ALL MEN by theſe preſents, that we Charles Bail bond 
Long of Burford in the county of Oxford, gentleman, to the 
Peter Hamond of Bix in ſaid county, yeoman, and Ed- gherif, 
ward Thomlinſon of Woodſtock in the ſaid county, inn- 
holder, are held and firmly bound to Chriſtopher Jones, 
eſquire, ſheriff of the county of Berks, in four hundred 
pounds of lawful money of Great Britain, to be paid to 
the ſaid ſheriff, or his certain attorney, executors, ad- 
miniſtrators, or aſſigns; for which payment well and 
truly to be made, we bind ourſelves and each of us by 
himſelf for the whole and in groſs, our and every of our 
heirs, executors, and adminiſtrators, firmly by theſe pre- 

' ſents, ſealed with our ſeals, Dated the fiftcenth day of 
May in the twenty-eighth year of the reign of our ſove- 
reign lord George the ſecond, by the grace of God king 
of Great Britain, France, and Ireland, defender ot the 
faith, and ſo forth, and in the year of our lord one tliou- 
ſand, ſeven hundred, and fifty five, 


THz coxnDLiTION of this obligation is ſuch, that if 
No, III. the above-bounden Charles Long do appear before the 
Ln Jollices: of our ſovereign lord: the king at Weſtminſter, 
on the morrow of the holy Frinity, to anſwer William 
Burton, gentleman, of a plea of debt of two hundred 
pounds, then this obligation: ſhall be void and of none 
effect, or elſe ſhall be and remain in full force and 
virtue. 8 ; 8 


Sealed, and delivered, being Charles Long. (L. 8.) 

firſt duly itamped, in the Peter Hamond. (L 8.) 

preſence of . Ed. Thomlinſen, (L. S.) 
a Henry Shaw. Ok | l 

Timothy Griffith. d * | 
Recogni- You Charles Long do acknowledge to owe unto the 
zances of Plaimiff tour hundred pounds, and you John Roſe and 
bail, be- Peter Hamand do feverally acknowledge to owe unto 
fore the the ſame perſon the ſum of two hundred pounds apiece, 
commiſ. to be levied upon your ſeveral goods and chattels, lands 
foners, #24 tenements, uro CONDITION that, if the defendant 
de condemned in the action, he ſhall pay the condem- 
nation, or render himſelf a priſoner in the Fleet for the 
ſame; and, if he fail ſo to do, you John Roſe and Peter 

Hammond do undertake to do it for him. 


Trinity Term, 28 Gzo. IT, | 3 4 
3 Berks, T In a Teflatum Capias from Oxfo again 
Bailpioce, to wit, Chae — of Burford in the coun. 
ty of Qxford, gentleman, returnable on the morrow of 
the holy Trinity, at the ſuit of William Burton, of a 
plea of debt of two hundred pounds; | 
THz BAIL are, John Roſe, of Witney in the county 
of Oxford, eſquire, Peter Hamond, of Bix in the ſaid 
county, yeoman. | g ; 
Richard Price, attorney 
for the defeadant, 
The party himſelf in £400, 
; Each of the bail in {200. 
Taken and acknowledged the twenty-cighth 
day of May, in the year of our Lord one 
thouſand, ſeven hundred, and fifty-five, de 
bene e, before me, N a 
Robert Grove, 
one of the commiſſioners, 


APPENDIX. 
5. 6-The Record, as removed by Writ of En kon. 


Tun Lond the king hath given in charge to his truſt 
and beloved ſir John Willes, knight, his writ cloſed in 
theſe words; Gro the ſecond, by the grave of God 
of Great Britain, France, and Ireland king, defender 6 


John Willes, knight, greeting. Bxcavssz in the record, 
and proceſs, and alſo in the- giving of judgment, of the 
plaint which was in our court before you, and your 
fellows, our juſtiees of the bench, by our writ, between 


William Burton, gentleman, and Chafſes Long, late of 


Burford in the county of Oxtord, gentleman, of a certain 
debt of two hundred pounds, 'which the faid William 
demands of the ſaid Charles, manifeſt error hath inter- 
vened, to the great damage of him the ſaid William, as 
we from his complaint are informed; we, being wilting 
that the error, if any there be, ſhould be correfed in 
due manner, and that full and ſpeedy juſtice ſhould be 
done to the parties aforeſaid in this hehalf, do command 


you, that, if judgment thereof be given, then under your 


ſeal you do diſtinctly and openly fend the record and pro- 
ceſs of the plaint aforeſaid, with all things concerning 


them, and this writ ; ſo that we may have them from. 


the day of Eaſter in fifteen days, whereſoever we ſhall 
then be in England; that the record and proceſs afore- 


ſaid being inſpected, we may cauſe to be done thereup- 


on, for correQing that error, what of right and accord- 
ing to the law and cuſtom of our realm of England ought 
to be done. WIr Ess ourſelf at Weſtminſter, tne twelfth 
day of February, in the twenty-ninth year of our reign. 


Tux xECORD and proceſs, 'whereof in the | ſaid writ Chief 
mention above is made, follow in theſe words, to wit; juſtice's 


X ; return, 
PI AS at Weſtminſter before ſir John Willes, lenight, ne re- 


and his brethren, juſtices of the bench of the lord the 

king at Wel minſter, oſ the term of the holy Trinity, 

in the twenty-eighth year of the reign of the ſord 

Gro ex the ſecond, by tha grace of God of Great- 
Britain, France, and Ireland king, deſender of the 
faith, c. 


Oxon, 7 CHazLEs Lox o, late of Burſord in the writ. 


to wit. F county aforeſaid, gentleman, was ſummon- 
ed to anſwer William Burton, of Yarnton in the ſald 
county, gentleman, of a plea that he render unto him 
two hundred pounds, which he ovwes him and unjuſtly 


detains, [as heſaith.] Ann WwUEXEZVrON the ſaid Wil. Declara- 

| liam, by Thomas Gough his attorney, complains, that tion, or 

whereas on the firſt day of December, in the year of our _ on 
Eg, ' a bond. 


1 3 
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8 #4 


No. III. 
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Writ of 
rror. 


the faith, and ſo forth; to our truſty and beloved fir 
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Lord one thouſand, ſeven hundred, and fifty-four, at 
No. III, Banbury in this county, the ſaid Charles by his writ- 
. ing obligatory did acknowledge himſelf to be bound to 
the ſaid William in the ſaid ſum of two hundred pounds 
of lawful money of Great Britain, to be paid to the ſaid 
William, whenever after the ſaid Charles ſhould be there- 
to required ; nevertheleſs the ſaid Charles (although of- 
ten required) hath not paid to the ſaid William the ſaid 
ſum of two hundred pounds, nor any part thereof, but 
hitherto altogether hath refuſed, and doth ſtill refuſe, to 
render the ſame; wherefore he ſaith that he is injured, 
and hath damage to the value of ten pounds ; and there- 
Prefert in upon he brings ſuit, (and good proof.) Ax p he brings 
curia. here into court the writing obligatory aforeſaid; which 
teſtifies the debt aforeſaid in form aforeſaid ; the date 
whereof is the day and year before-mentioned, AnD the 
aforeſaid Charles, by Richard Price his attorney, comes 
and defends the force and injury when (and where it 
Oyer {hall benove him,) and craves oyer of the ſaid writing 
prayedof ↄbligatory, and it is read unto him (in the form aforeſaid); 
the bond, he likewiſe craves oyer of the condition of the ſaid 
and con- yriting, and it is read unto him in theſe words; © The 
dition, & condition of this obligation is ſuch, that if the above 
vix. to © bounden Charles Long, his heirs, executors, and ad- 
perſorm « miniſtrators, and every of them, ſhall and do from 
an award ce time to time, and at all times hereafter, well and tru- 
6 ly ſtand to, obey, obſerve, fulfil, and keep, the award, 
& arbitrament, order, rule, judgment, final end, and 
« determination, of David Stiles, of Woodſtock in the 
cc ſaid county, clerk, and Henry Bacon, of Woodſtock 
« aforeſaid, gentleman, (arbitrators indifferently no- 
„ minated and choſen by and between the ſaid Charles 
« Long, and the abovenamed Wiliiam Burton, to ar- 
« bitrate, award, order, rule, judge, and determine, of 
« all and all manner of actions, cauſe or cauſes of action, 
« ſuits, plaints, debts, duties, reckonings, accounts, con- 
„ troverſies, treſpaſſes, and demands whatſoever had, 
„ moved, or depending, by and between the ſaid parties, 
« for any matter, cauſe, or thing, from the beginning of 
« the world until the day of the date hereof) which the 
« ſaid arbitrators ſhall make and publiſh, of or in the 
« premiſes, in writing under their hands and ſeals, or 
t otherwiſe by word of mouth, in the preſence of two. 
« credible witneſſes, on or before the firſt day of Janu- 
* ary next enſuing rhe date hereof ; then this obligation 
& to be void and of none effect, or elſe to be and remain 
te in full force and virtue.” Wulcn being read and 
heard, the ſaid Charles prays leave to imparl therein here 
until the octave of the holy Trinity; and it is granted 
Gina unto him. The ſame day is given to the ſaid William 
" Burton, here, &c. At which day, to wit, on the oc» 
ance. tave of the holy Trinity, here come as well the ſaid 


Impar- 
lance. 
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William Burton as the ſaid Charles Long, by their at- No, III. 


tornies aforeſaid ; and hereupon the ſaid William prays 
that the ſaid Charles may anſwer to his writ and count 


aforeſaid, AnD the aforeſaid Charles defends the force 


and injury, when, Cc. and faith, that the ſaid William 


ought not to have or maintain his ſaid action againft him; Plea ; 
becauſe he ſaith, that the ſaid David Stiles and Henry No ſuch 
Bacon, the arbitrators beforenamed in the ſaid condition, award. 


did not make any ſuch award, arbitrament, order, rule, 
judgment, final end, or determination, of or in the pre- 
miſes above ſpecified in the ſaid condition, on or before 
the firſt day of January, in the condition aforeſaid above 
mentioned,” according to the form and effect of the ſaid 
condition ; and this he is ready to verify. Wherefore 
he prays judgment, whether the. ſaid 'William ought to 
have or maintain his ſaid action thereef againſt him; 


(and that he may go thereof without a day.) Ax p the Replica- 
aforeſaid William ſaith, that, for any thing above alleg - tion; ſet- 
ed by the ſaid Charles in pleadings, he ought not to be ting forth 


an award. 


precluded from having his ſaid action thereof againſt 
him; becauſe he ſaith, that after the making cf the ſaid 
writing obligatory, and before the ſaid firſt day of Janu- 
ary, to wit, on the twenty-ſixth day of December, in the 


year aforeſaid, at Banbury aforeſaid, in the preſence ot 


two credible witneſſes, namely, John Dew of Chalbury, 
in the county aforeſaid, and Richard Morris of Wy. 
tham, in the county of Berks, the ſaid arbitrators under. 
took the charge of the award, arbitrament, order, rule, 
zudgment, final end, and determination aforeſaid, of 
and in the premiſes ſpecified in the condition aforeſaid , 
and then and there made and publiſhed their award by 
word of mouth in manner and form following, that is to 
ſay z The ſaid arbitrators did award, order, and adjudge, 
that he the ſaid Charles Long ſhould forthwith pay to the 
ſaid William Burton the ſum of ſeventy: five pounds, and 


that thereupon all differences between them at the time 


of the making the ſaid writing obligatory ſhould finally 
ceaſe and determine, And the faid William further ſaith, 
that although: he afterwards, to wit on the ſixth day of Ja- 
nuary, in the year of our Lord one thouſand, ſeven hun- 
dred, and fifty-five, at Banbury aforeſaid, requeſted the 
ſaid Charles to pay to him the ſaid William the ſaid ſe- 


venty. five pounds, yet (by proteſtation that the ſaid Pete. 
Charles hath not ſtood to, obeyed, obſerved, fulfilled, ande. 


and kept) for furtlier plea therein he ſaith, that the ſaid 
Charles the ſaid ſeventy-five pounds to the ſaid William 
hath not hitherto paid; and this he is ready to verify, 
Wherefore he prays judgment, and his debt afcreſaid, 


together with his damages occaſioned by the detenticn 

of the ſzi4 debt, to be adjuigel unto him, Cr. AN D Demure 

the aforeſaid Charles ſaith, that the plea aſcteſaid, by rer. 
Y 


| Vor, III. 
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No. III. him the ſaid William in manner and form aforeſaid 


above in his replication pleaded, and the matter in the 
ſame contained, are in no wiſe ſufficient in law for the 
ſaid William to have or maintain his action aforeſaid 
thereupon againit him the faid Charles; to which the 
ſaid Charles hath no neceſſity, neither is he obliged by the 
law of the land, in any manner to anſwer; and this he 
is ready to verify, Wherefore, for want of a ſufficient 
replication in-this behalf, the faid Charles, as aforeſaid, 
prays judgment, and tnat the aforefaid William may be 

precluded from having his action aforeſaid thereupon 


| 2 of againſt him, c. And the faid Charles, according to 
emurrer the form of the ſtatute in that caſe made and provided, 


Toinder 
in de- 
murrer. 


ſhews to the court here the cauſes of demurrer following : 
to wit, that it doth not appear, by the replication afore- 
ſaid, that the faid arbitrators made the fame award in the 
preſehce of two credible witneſſes on or before the firſt 
day of January, as they ought to have done, according 
to the form and effect of the condition aforefaid ; and 
that the replication aforeſaid is uncertain, infufficient, 
and wants form. And the aforeſaid William faith, that 
the plea aforeſaid by him the ſaid William in manner 
and form aforeſaid above in his replication pleaded, and 
the matter in the ſame contained, are good and ſuffici- 


cient in law for the faid William to have and maintain 


Conti- 
nuances. 


the ſaid action of him the faid William thereupon againſt 
the ſaid Charles; which faid plea, and the matter 
therein contained, the faid William is ready to veriſy 
and prove as the court ſhall award ; and becauſe the 
aforeſaid Charles hath not anfwered to that plea, nor 
hath he hitherto in any manner denied the ſame, the 
ſaid William as before prays judgment, and Bis debt 
aforeſaid, togetlier with his damage occafioned by the 
detention of that debt, to be adjudged unto him, W'c. 
Ax p Bxzcavst the juſtices here will adviſe themſelves 
of and upon the premiſes before they give judgment 
thereupon, à day is thereupon-given to the parties afore- 
ſaid here, until the morrow of All Souls, to hear their 
judgment thereepon, for that the ſaid juſtices here are 
not yet advifed thereof. At which day here come as 
well the ſaid Charles as the ſaid William, by their faid 
attorneys ; and becauſe the ſaid juſtices here will farther 
adviſe themſelves of and upon the premiſes hefore they 


give judgment thereupon, a day is farther given to the 


parties aforeſaid here until the octave of ſaint Hilary, to 


hear their judgment thereupon, for that the ſaid juſtices 


Opinion 
of the 
court. 


here are not yet-adviſed thereof, At which day here come 
as well the ſaid William Burton as the ſaid Charles Long, 
by their ſaid Attorneys. Tarrxryort, the record and 
matters aforeſaid having been ſeen, and by the juſtices 
here fully underſtood, and all and ſingular the premiſes 
being examined, and mature deliberation being had 


A 


thereupon ; for that it ſeems to the ſaid juſtices here, No. III. 
that the ſaid. plea of the ſaid William Burton before in his | 
replication pleaded, and the matter therein contained, Replica- 
are not ſufficient in law, to have and maintain the aQi-,;,, in- 


on of the aforeſaid William againſt the aforeſaid Charles j ſuffieient. 


| THEREFORE IT 18 CONSIDERED, that the aforeſaid udg- 
William take nothing by his writ aforeſaid, but that he ment for 
and his pledges of proſecuting, to wit, John Doe and the de. 
Richard Roe, be in mercy for his falſe complaint; and fendant. 
that the aforeſaid Charles go thereof without a day, e. een 
AND 1T 1S FARTHER CONSIDERED, that the aforeſaid / .. a. 
Charles do recover againſt the aforeſaid William eleven , , 7 
pounds and ſeven ſhillings, for his coſts and charges by g ,.. 
him about his defence in this behalf ſuſtained, adjudged , 
by the court here to the ſaid Charles with his conſent, roma 
according to.the form of the ſtatute in that caſe made Cogr 
and provided : and that the aforeſaid Charles may have E 3 
execution thereof, c. FED, | oa 
AFTERWARDS, to wit, on Wedneſday next after fif. 
teen days of Eaſter in this ſame term, before the lord the General 
king, at Weſtminſter, comes the aforeſaid William Bur- error aſ- 
ton, by Peter Manwaring his attorney, and faith, that ſigned, 
in the record and proceſs aforeſaid, and alſo in the give 
ing of the judgment in the plaint aforeſaid, it is manifeſt. 
ly erred in this; to wit, that the judgment aforeſaid was 
given in form aforeſaid for the ſaid Charles Long againſt 
the aforeſaid William Burton, where by the law of the 
land judgment ſhould have been given for the ſaid Willi- 
am Burton againſt the ſaid Charles Long; and this he is 
ready to verify, An p the ſaid William prays the writ Writ of 
of the ſaid lord the king, to warn the ſaid Charles Long Scire fa- 
to be before the ſaid lord the king, to hear the record cias, to 
and proceſs aforeſaid; and it is granted unto him; by hear er- 
which the ſheriff aforeſaid is commanded that by good ror, 
ſand lawful men of his bailiwick] he cauſe the aforeſaid 
Charles Long. to know, that he be before the lord the 
king from the day of Eaſter in five weeks, whereſoeverſ[he 
Mall then be in England, ] to hear the record and proceſs 
aforeſaid, if [it ſhall have happened that in the ſame 
any error ſhall have intervened ;] and farther [to do and 
receive what the court of the lord the king ſhall confider 
in this behalf.] The ſame day is given to the aforeſaid 
William Burton, AT wHIcC# DAY before the lord the Sheriff's 
king, at Weſtminſter, comes the aforeſaid William Bur- return 
ton, by his attorney aforeſaid ; and the ſheriff returns, Scire fech 
that by virtue of the writ aforeſaid to him directed he | 
had cauſed the ſaid Charles Long to know, that he be 
before the lord the king at the time aforeſaid in the ſaid 
writ contained, by John Den and Richard Fen, good, 
&c, as by the ſame writ was commanded him ; which 
ſaid Charles Long, according to the warning given him 


| 
| 
| | 
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No. III. in this behalf, here cometh by Thomas Webb his attor- 
- ney. WHEREUPON the ſaid William faith, that in the 
Error af. Tecord and proceſs aforeſaid, and alſo in the giving of 
ſigned the judgment aforeſaid, it is manifeſtly erred, alleging 
afreſh, the error aforeſaid by him in the form aforeſaid alleged, 
and prays that the judgment aforeſaid for the error afore. 
ſaid, and others, in the record and proceſs aforeſaid be- 
ing, may be reverſed, annulled, and entirely for nothing 
eſteemed, and that the ſaid Charles may rejoin the er- 
rors aforeſaid, and that the court of the ſaid lord the 
king here may proceed to the examination as well of the 
record and proceſs aforeſaid, as of the matter aforeſaid 
Rejoin- above for error aſſigned. Anp the ſaid Charles faith, 
der; In that neither in the record and proceſs aforeſaid, nor in 
nullo eſs the giving of the judgment aforeſaid, in any thing is there 
erratum, Erred ; and he prays in like manner that the court of the 
ſaid lord the king here may proceed to the examination 
as well of the record and proceſs aforeſaid, as of the 
matters aforeſaid above for error aſſigned, AnD E- 
CAUSE the court of the lord the king here is not yet ad- 
viſed what judgment to give of and upon the premiſes, a 
day is thereof given to the parties aforeſaid until the 
morrow of the holy Trinity, before the lord the king, 
whereſoever he ſhall then be in England; to hear their 
zudgment of and upon the premiſes, for that the court of 
the lord the lord the king here is not yet adviſed thereof, 
At which day before the lord the king, at Weſtminſter, 
come the parties aforeſaid by their attorneys aforeſaid ; 
WHExzuUPON, as well the record and proceſs aforeſaid, 
and the judgment thereupon given, as the matters afore- 
ſaid by the ſaid William above for error aſſigned, being 
ſeen, and by the court of the lord the king here being 
Opinion fully underſtood, and mature deliberation being thereup- 
of the upon had, for that it appears to the court of the lord the 
court. king here, that in the record and proceſs aforeſaid, and 
Judg- alſo in the giving of the judgment aforeſaid, it is mani- 
ment of feſtly erred, THEREFORE IT 1S CONSIDERED, that the 
the com- judgment aforeſaid, be reverſed, annulled, and entirely 
men plea. for nothing eſteemed ; and that the aforeſaid William re- 
reverſ- cover againſt the aforeſaid Charles his debt aforeſaid, and 
td. Judg- alſo fifty pounds for his damages which he hath ſuſtained, 
ment for as well on occaſion of the detention of the ſaid debt, as 
the for his coſts and charges unto which he hath been put 
plaintiff. about his ſuit in this behalf, to the ſaid William with his 
Coſts. conſent by the court of the lord the king here adjudged. 
Defen- And the ſaid Charles in mercy, | 


xxvi 


Continues 
Ance, 


cant a- | 
merced. 58. 7. Praceſs of Execution. 


Writ of GEORGE the ſecond, by the grace of God of Great 
capias ad Britain, France, and Ireland king, defender of the faith, 
Jarisfaci« and ſo forth; to the ſheriff of Oxfordſhire, greeting. WX 


end. m. 
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command you, that you take Charles Long, late of Bur- No. III 
ford, gentleman, if he may be found in your bailiwick, * 
and him ſafely keep, ſo that you may have his body be. 
fore us in three weeks from the day of the holy Trinity, 
whereſoever we ſhall then be in England, to ſatisfy Wil- 
liam Burton, for two hundred pounds debt, which the 
ſaid William Burton hath lately recovered againſt him in 

our court before us, and alſo fifty pounds, which were 
adjudged in our ſaid court before us to the ſaid William 
Burton, for his damages which he hath ſuſtained, as well 
by the occaſion of the detention of the ſaid debt, as for 
his coſts and charges to which he hath been put about 
his ſuit in this behalf, whereof the ſaid Charles Long is 
convicted, as it appears to us of record; and have you 
there then this writ, WI rNESs fir Thomas Deniſon “, 
knight, at Weſtminſter, the nineteenth day of June, in 
the twenty-ninth year of our reign. 

By virtue of this writ to me directed, I have taken the Sheriff's 
body of the within- named Charles Long; which I have return; 
ready before the lord the king, at Weſtminſter, at the day Cepi Cor- 
— when as within it is commanded me. pus, 

GEORGE the ſecond, by the grace of God of Great writ ot 
Britain, France, and Ireland king, defender of the faith, Fieri fa- 
and ſo forth, to the ſheriff of Oxfordſhire, greeting. Wx Ho 
command you that of the goods and chattels within your 
bailiwick of Charles Long, late of Burford, gentleman, 
you cauſe to be made two hundred pounds debt, which 
William Burton lately in our court before us at Weſt» 
minſtec hath recovered againſt him, and alſo fifty pounds, 
which were adjudged in our court before us to the ſaid 
William, for his damages which he hath ſuſtained, as 

well by occaſion of the detention of his ſaid debt, as for 

his coſts and charges to which he hath been put about 
his ſuit in this behalf, whereof the ſaid Charles Long is 
convicted, as it appears to us of record; and have that 
money before us in three weeks from the day of the ho- 

ly Trinity, whereſoever we ſhall then be in England, to 
render to the ſaid William ef his debt and damages afore- 
ſaid; and have there then this writ, WIr NEsõ«s fir 
Thomas Deniſon, knight, at Weſtminſter, the nineteenth. 
day of June, in the twenty ninth year of our reign. 

By virtue of this writ to me directed, I have cauſed gherig?+ 
to be made of the goods and chattels of the within- return; 
written Charles Long, two hundred and fifty pounds; Fieri feels 
which I have ready before the lord the king at Weſtmin- 
mer at the day within written, as it is within command. 
ed me. | | 

* The ſenior puiſne juſtice ; there being no chief juſ- 
tice that term, 
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No. III. in this behalf, here cometh by Thomas Webb his attor- 
| ney. WER Euro the ſaid William ſaith, that in the 
Error af. record and proceſs aforeſaid, and alſo in the giving of 
Ggned the judgment aforeſaid, it is manifeſtly erred, alleging 
afreſh, the error aforeſaid by him in the form aforeſaid alleged, 
and prays that the judgment aforeſaid for the error afore. 
ſaid, and others, in the record and proceſs aforeſaid be- 
ing, may be reverſed, annulled, and entirely for nothing 
eſteemed, and that the ſaid Charles may rejoin the er- 
rors aforeſaid, and that the court of the ſaid lord the 
king here may proceed to the examination as well of the 
record and proceſs aforeſaid, as of the matter aforeſaid 
Rejoin- above for error aſſigned, Anp the ſaid Charles faith, 
der; In that neither in the record and proceſs aforeſaid, nor in 
nullo eft the giving of the judgment aforeſaid, in any thing is there 
erratum, erred ; and he prays in like manner that the court of the 
ſaid lord the king here may proceed to the examination 
as well of the record and proceſs aforeſaid, as of the 
matters aforeſaid above for error aſſigned, Ax D BE - 
Aus the court of the lord the king here is not yet ad- 
viſed what judgment to give of and upon the premiſes, a 
day is thereof given to the parties aforeſaid until the 
morrow of the holy Trinity, before the lord the king, 
whereſoever he ſhall then be in England ; to hear their 
judgment of and upon the premiſes, for that the court of 
the lord the lord the king here is not yet adviſed thereof, 
At which day before the lord the king, at Weſtminſter, 
come the parties aforeſaid by their attorneys aforeſaid ; 
WHEnxEzuUPON, as well the record and proceſs aforeſaid, 
and the judgment thereupon given, as the matters afore- 
ſaid by the ſaid William above for error aſſigned, being 
ſeen, and by the court of the lord the king here being 
Opinion fully underſtood, and mature deliberation being thereup- 
of the upon had, for that it appears to the court of the lord the 
court, King here, that in the record and proceſs aforeſaid, and 
Judg- alſo in the giving of the judgment aforeſaid, it is mani- 
ment of feſtly erred, THEREFORE IT 1S CONSIDERED, that the 
the com- judgment aforeſaid, be reverſed, annulled, and entirely 
men plea. for nothing eſteemed ; and that the aforeſaid William re- 
reverſ= cover againſt the aforeſaid Charles his debt aforeſaid, and 
td. Judg- alſo fifty pounds for his damages which he hath ſuſtained, 
ment for as well on occafion of the detention of the ſaid debt, as 
the for his coſts and charges unto which he hath been put 
plaintiff. about his ſuit in this behalf, to the ſaid William with his 
Coſts. conſent by the court of the lord the king here adjudged. 
Defen- And the ſaid Charles in mercy, | 
dant a- | | 
merced. S8. 7. Proceſs of Execution, 


Writ of GEORGE the ſecond, by the grace of God of Great 
capias ad Britain, France, and Ireland king, defender of the faith, 
ſatitfaci- and ſo forth; to the ſheriff of Oxfordſhire, greeting. WX 
endum. je | 


ANCC, 


A P P E N D I X. 


command you, that you take Charles Long, late of Bur- 
ford, gentleman, if he may be found in your bailiwick, 
and him ſafely keep, ſo that you may have his body be. 
fore us in three weeks from the day of the holy Trinity, 
 whereſoever we ſhall then be in England, to ſatisfy Wil- 
liam Burcon, for two hundred pounds debt, which the 
ſaid William Burton hath lately recovered againſt him in 
our court before us, and alſo fifty pounds, which were 
adjudged in our ſaid court before us to the ſaid William 


AXV11 


Burton, for his damages which he hath ſuſtained, as well 


by the occaſion of the detention of the ſaid debt, as for 


his coſts and charges to which he hath been put about 


his ſuit in this behalf, whereof the ſaid Charles Long is 


convicted, as it appears to us of record; and have you 


there then this writ. WI TNESs fir Thomas Deniſon *, 


knight, at Weſtminſter, the nineteenth day of June, in 

the twenty-ninth year of our reign, | | 
By virtue of this writ to me directed, I have taken the 

body of the within-named Charles Long ; which I have 


ready before the lord the king, at Weſtminſter, at the day Cepi Cor- 


within-written, as within it is commanded me. 


Sheriff's _ 


return ; 


us, 


GORE the ſecond, by the grace of God of Great Writ of 


Britain, France, and Ireland king, defender of the faith, 
and ſo forth, to the ſheriff of Oxfordſhire, greeting. Wx 
command you that of the goods and chattels within your 
bailiwick of Charles Long, late of Burford, gentleman, 
you cauſe to be made two hundred pounds debt, which 


Fieri fas 
cias. 


William Burton lately in our court before us at Weſt. 


minſtec hath recovered againſt bim, and alſo fifty pounds, 
which were adjudged in our court before us to the ſaid 


William, for his damages which he hath ſuſtained, as. 


well by occaſion of the detention of his ſaid debt, as for 
his coſts and charges to which he hath been put about 
bis ſuit in this behalf, whereof the ſaid Charles Long is 
convicted, as it appears to us of record; and have that 


money before us in three weeks from the day of the ho- 


ly Trinity, whereſoever we ſhall then be in England, to 


render to the ſaid William ef his debt and damages afore- 


ſaid ; and have there then this writ, WiIrNESss fir 


Thomas Deniſon, knight, at Weſtminſter, the nineteenth 


day of June, in the twenty ninth year of our reign. 


By virtue of this writ to me directed, I have cauſed gheriff': 
to be made of the goods and chattels of the within- return; 


written Charles Long, two hundred and fifty pounds; 
which I have ready before the lord the king at Weſtmin- 
iter at the day within written, as it is within command- 
ed me. | | 

* The ſenior puiſne juſtice; there being no chief juſ- 


tice that term, | 
| TH EL RMD, 2 
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